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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY,
a ditch company existing under the laws of
the State of Idaho,
Plaintiff,
V.

)
)
)
)
)
)
)
)

)
ROBERT LAND MARGARET HARVEY, )
)
Defendants.
)

Case No. CV 2009-01803

SUPPLEMENTAL
MEMORANDUM OF LOVIER
PAYETTE DITCH COMP ANY
IN SUPPORT OF MOTION FOR
PRELIMINARY IN.TTJNCTION

INTRODUCTION
The Plaintiff, Lower Payette Ditch Company, by and through its counsel, the law firm
Barker Rosholt & Simpson, LLP, hereby submits this Supplemental Memorandum in Support of
Motion for Preliminary Injunction. Since the Ditch Company filed its initial Rule 65 Motion and
Memorandum requesting an order of this Court enjoining the Defendants, Robert I. and Margaret
Harvey, from pumping water from the Lower Payette Ditch Company's ditch and applying it to
the Harvey property on the bluff where it continues to destabilize the hillside, additional

Supplemental Memorandum of Lower Payette
Ditch Company in Support of Motion for
Preliminary Injunction

information supporting the position of the Ditch ,.. '.'1np:mv hz.s been disco, ~red. This
Supplemental Memorandum and the additional a,:,1d~vi1 f!ed in support of hereof set forth the
additional information that has been discovered. We also respond briefly to the filings of the
Defendants received May 19, 2009.

ADDITIONAL PERTINENT FACTUAL HISTORY AND ARGUMENT
'

A nearly identical landslide complex has existed in the Hagerman valley since the early
1980's. It was studied for over 20 years at a cost of millions of dollars and over 20 reports were
produced as a result of those studies. The only solution recommended by the multitude of
scientists dedicated to the study of the Hagerman slide zone was to stop irrigation water from
being applied to the bluff above the slide zone.
In 1963 the Bell Rapids Mutual Irrigation Company applied for water rights totaling
414.85 cfs to be withdrawn from the Snake River and applied to 24,511.5 acres within the
boundaries of the Bell Rapids Mutual Irrigation Company. See the Supplemental Affidavit of
Shelley M. Davis in Support of Lower Payette Ditch Company's Motion for Preliminary
Injunction ("Davis Supp. Aff."), Ex. X, Details of Water Right Numbers 2-10205 and 2-7353. In
1970 the necessary pumps were installed and the canal systems constructed to allow the
irrigation water to be put to beneficial use on the acreage. See Davis Supp. Aff., Ex. Y,
Hagerman Fossil Beds National Monument Landslide Report by Neal Farmer, 2006, p. 12.
From 1970 until 2005 irrigation water was delivered every year during the irrigation season from
the Snake River to the acreage on top of a vertical bluff approximately 600 feet in elevation
above the River. Id., at Executive Summary. Prior to 1970, no irrigation water had ever been
applied to the acreage placed under irrigation by the Bell Rapids Mutual Irrigation Company in
1970. Id.

Supplemental Memorandum of Lower Payette
Ditch Company in Support of Motion for
Preliminary Injunction

2
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Approximately 10 years after irrigation water began to be applied to the Bell Rapids
acreage on the bluff above the Snake River, the hillside began to experience slumping, cracking
and hillside failures nearly identical to the slumping, cracking and hillside failures experienced
on the hillside below the Harvey property. Id., at p. 16. Over 20 studies of the cause of hillside
instability at the Bell Rapids Mutual Irrigation Company project were conducted between 1983
and 2006, and the conclusion drawn from these studies is that the cause of the hillside failures is
directly attributable to irrigation water infiltration causing a perched aquifer which destabilized
1
.,

the hillside causing it to fail. Id

also see Davis Supp. Aff., Ex. Z, Hydrostratigrahic Model for

the Perched Aquifer Systems Located Near Hagerman Fossil Beds National Monument, Idaho,
by Neal Farmer 1998, and updated as of March 2005, p. 2.
The facts relating to the previously sagebrush desert being converted to irrigated cropland
in the case presently before this Court are essentially identical to the facts which confronted the
Bell Rapids Mutual Irrigation District. Only after 1978 did the Harvey property on the bluff first
go into irrigation when the Harveys' immediate predecessors, the Cahills, purchased shares of
water from the Ditch Company. See Davis Aff., Ex. D. The Cahills' only irrigated for a brief
time after 1979, and the ground did not go under continuous irrigation until the Harveys
purchased the property in 1987. Id., also see Davis Aff., Ex. F. Both the Bell Rapids hillside
and the hillside under the Harvey property are part of t.'1.e Idaho Formation (sometimes referred
to as the Idaho Group), consisting of clay, shale, sandstone, limestone, diatomite, and fine
gravels. See Davis Aff., Ex. 0, at p. 2, and Davis Supp. Aff., Ex. Z, pp. 8-22. Within 2 years of

1

"The first irrigation season and recharge to the perched aquifers began in the spring 1970. Perched groundwater
began to discharge on the hillsides within about 10 years after the start of the irrigation project. Landslide and
erosion associated with the perched groundwater systems set in motion a series of private and government agency
studies addressing the hydrologic conditions within the plateau. Results from these studies demonstrate that the
irrigation system is the source ofrecharge to the perched aquifers that are causing slope stability problems." Davis
Supp. Aff., Ex. Y, p. 13, emphasis added.
Supplemental Memorandum of Lower Payette
3
Ditch Company in Support of Motion for
Preliminary Injunction
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after the Harveys put the property under continuous irrigation, cracks in the hillside became
visible and withi,· ; years movement was detected by Ditch Company in the form of
misalignment and sloughing in the Ditch Company's ditch. Davis Aff., Ex. 0, p. 3. The hillside
continued to destabilize for 17 years, resulting in a substantial failure in 2003, and culminating in
the catastrophic failure which occurred in 2006, destroying the Knudson property and a portion
of the Ditch Company's ditch. Id., at pp. 3-5.
Considerably more resources, both in terms of money and expert analysis, were able to be
invested in studying the Bell Rapids hillside failures, because the Bell Rapids project is located
in the Hagerman Fossil Beds National Monument. Davis Supp. Aff., Ex. Y, p. 10, and pp. 5661. Fossils of Equus simplicidens (Hagerman Horse) were discovered in 1929 in the Hagerman
Valley the area where the Bell Rapids project is located was declared a National Monument, and
the area was eventually declared a National Landmark in 1979. Id. After the massive landslide
in 1987 which destroyed the $1.5 million dollar pump house belonging to the Bell Rapids Mutual
Irrigation Company, in 1988 then Senator McClure was able to secure to substantial funds
through an emergency appropriation to mitigate the negative impacts to the Irrigation Company.
Davis Supp. Aff., Ex. AA, pp. 1-4. Unfortunately, the hillside instability at issue in this case
does not share the same National prominence as the Hagerman site, and only limited private
funds provided by the Ditch Company have been expended to study the site. Fortunately,
because both the Bell Rapids site and the site at issue in the case share the same geologic
qualities and have exhibited identical behavior as a result of the introduction of irrigation water
on previously arid desert lands, the studies and findings that were developed as a result of the
resources expended at the Hagerman site inform and predict what can be expected in the future
from the Harvey slide complex.

Supplemental Memorandum of Lower Payette
Ditch Company in Support of Motion for
Preliminary Injunction
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For over twenty years over twenty studies were conducted at the Bell Rapids site funded
by, and conducted by the United States Geologic Survey as well as numerous professors and
students at Idaho Universities. Davis Supp. Aff., Ex. Y, pp. 56-61. The Bell Rapids Mutual
Irrigation Company took many steps to attempt to reduce the infiltration of their irrigation water
to the perched aquifers which were formed as a result of that irrigation infiltration. The Bell
Rapids farmers replaced hand lines with center pivots reducing the number of acres under
irrigation, re-aligned the delivery canals and lined with concrete. Davis Supp. Aff., Ex. Y, pp.
12-13. Despite the farmers' best efforts at increasing their irrigation efficiencies, the perched
aquifers continued to grow, and the hillside continued to saturate resulting in a series of thirteen
landslides from 1978 through 2005. Id., p. 7. The studies over the years cost the government
agencies millions of dollars and included I) the installation of 24 monitoring wells over a period
of 18 years, with associated annual monitoring and testing costs, 2) numerous canal leakage
studies, 3) the formation of 2 National Park Service erosion teams, 4) geophysical mapping of
the subsurface feasibility studies to investigate the cost and effectiveness of lining the irrigation
ponds, 5) stratigraphy mapping, 6) the formation of more erosion teams, 6) hydrogeolic
modeling, 7) outcrop mapping, 8) at least 5 years of conducting artificial fluorescent dye
groundwater tracer tests, 9) hiring high resolution controlled air photography to be conducted,
I 0) another monitoring well, and, 11) the formation of a partnership \\1th the Japan Landslide
Society, which is the only scientific society dealing with landslides in the world. Davis Supp.

Aff., Ex. Y, pp. 23-31. Despite the farmers best efforts at improving irrigation efficiency, and
over 20 years of study, and the many millions of dollars invested in such studies, no solutions
were discovered which would make it possible to continue to apply irrigation water to the Bell
Rapids Mutual Irrigation Company acreage.

Supplemental Memorandum of Lower Payette
Ditch Company in Support of Motion for
Preliminary Injunction
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The final result of these studies were concentrated and reported in Mr. Fanner's
"Hagerman Fossil Beds National Monument Landslide Report" published in 2006. There Mr.
Farmer concluded
In year 2005, Bell Rapids Mutual Irrigation Company sold their water rights to
the state ofldaho which effectively shuts down the irrigation project. When
operational, the 12 miles of unlined canals leak significant amounts of water that
annually recharge an anthropogenic or "human created" aquifer system, that in
· turn cause the landslides. The consequences from the sale of the Bell Rapids
water will have a significant impact, or historic proportions, on the landslide
problem. The dynamics of the geological and hydrological physical effects of
what amounts to a dying anthropogenic aquifer system will play over time, with a
long lag delay, on the order of decades, as saturated silt and clay sediment units,
which are the landslide slippage planes, convert from wet to dry and transform
from instability to an increased state of stability, within natural parameters.

Davis Aff., Ex. Y, at Executive Summary.
The Ditch Company in its initial Memorandum in Support of Motion for Preliminary
Injunction set forth in substantial detail the numerous studies that it has commissioned in an
effort to determine the source of the hillside instability. See Memorandum in Support of Motion
for Preliminary Injunction at pp. 2-7. In those studies Holladay Engineering Company
concluded on more than one occasion that
[I]rrigation infiltration from the top of the hill can, and likely may be, permeating
the entire failure system by artificially induced groundwater migration. Due to
the direction of the source, the mechanism would first permeate and migrate along
the main slip surface and saturate the slide mass from above. With subsurface
saturation dramatically increasing pore pressure, failure would virtually be
assured in an old inactive slide.

See Davis Aff., Ex. H. Holladay and Miller also opined that "any natural or artificial events that
add significant amount of groundwater to the system above the level of the canal likely will
trigger accelerated movements and potentially catastrophic landslides." See Davis Aff.,

0.

Dr. Miller in his landslide modeling analysis confirmed that undoubtedly additional slides will

Supplemental Memorandum of Lower Payette
Ditch Company in Support of Motion for
Preliminary Injunction
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occur on the hillside as long as additional water is added to the Harvey slide complex. Davis
Aff., Ex. 0, p. 12-16, and App. B.

Mr. Harvey admitted during the Knudson litigation that he had been provided copies of
the reports commissioned by the Ditch Company over the years since his irrigation began. See
Davis Aff. Exs. F, I. These reports have put him on notice that the infiltration of irrigation water
from the top of the bluff is the only likely cause of hillside instability, and yet Mr. Harvey, prior
to the Ditch Company initiating this lawsuit has taken no action to alter his irrigation practices
and has refused to participate in or contribute to the efforts of the Ditch Company to remedy the
failing hillside. In fact, in addition to failing to follow through and discuss a resolution of this
issue prior to resolve this matter prior to the necessity of the lawsuit, see Davis Aff., Exs. S, T
and U. Mr. Harvey in his deposition taken in conjunction with the Knudson litigation admitted
that he never took any action to independently investigate the slope failures, that he required the
Ditch Company to sue him in 2004 in order to access to conduct hillside testing and that he
ignored their request to do core drilling and sampling in 2006. See Davis Supp. Aff., Ex. BB,
additional excerpts of Harvey deposition taken July 20, 2007, p. 47, 11. 5-18, p. 72, L 13-p. 74, L
3, p. 88, 1. 22-p. 92, 1. 23. Furthermore, Mr. Harvey's affidavit protestations at paragraph 10 are
belied by his own deposition testimony taken in the Knudson matter, where he admitted that the
only way he has been able to calculate the amount of water he uses on top of the bluff is through
power bill calculations, that he does not know the infiltration rate of his soils, and only has his
soils checked approximately every five years by a private lab in Parma for fertilizer purposes.
Davis Supp. Aff., Ex. BB, p. 108, 1. 2-p. 110, 1. 22, p. 114, 1. 20-p. 115, 1. 9. Additionally,
despite the Ditch Company's warnings to Mr. Harvey that the hillside has continued to move
throughout these past winter months, Mr. Harvey immediately turned on his pumps the first
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week that irrigation water was put into the ditch, even though he testified during the Knudson
litigation that it is not his usual practice to irrigate in the spring before the first alfalfa cutting in
June. DavisSupp.Aff.,Ex.BB,p.107,11. 1-1

andp.11

1.10-p.1]6,l. 7.

The initial opinion provided to Plaintiff by the Harvey's newly hired geotechnical
advisor, Stan Crav,rforth, indicates that he believes additional information is needed from "Idaho
Power Company to perform monitoring of Mr. Harvey's irrigation practices," yet Mr. Harvey
has previously testified that he has had Idaho Power consult with him on multiple occasions over
the past 15 years and has calculated his irrigation usage based on calculating his pump usage
from his Idaho Power records. See Ex. Ex. B to the Affidavit of Judson W. Tolman in
Opposition to Injunction, see also Davis Supp. Aff.,

BB, p. 108, L 2-p. 110, 1. 22, p. 114, L

20-p. 115, 1. 9. Mr. Crmvforth also suggests that not enough knowledge exists concerning the
subsurface of the landslide complex and additional test pits and lab testing may need to be
conducted, despite the fact that Holladay and Miller dug 8 monitoring boring holes which were
converted into monitoring wells and had all of the boring samples analyzed between 2007 and
2008. Id., see also Davis Aff., Ex. 0. He also suggests that Holladay and Miller did not analyze
the effects of removing material from the hillside to buttress the toe of the slide, even though that
analysis and the results are set forth very clearly at pages 13 and 14 of the Collaborative Report
and the modeling results are set forth at Appendix B. At the close of his initial report, which

Mr. Cra\\iforth admits is only based on a cursory review of the Holladay and Miller reports and
one site visit, he concludes
At this time, I believe the landslide is marginally stable. Hillside movements
probably will continue to occur. As I mentioned previously, the advantages of
cooperative effort between myself and the LPDC's geotechnical engineers could
reduce the cost of engineering studies and leas more expeditiously to a preferred
remediation.

Supplemental Memorandum of Lower Payette
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Id., p. 7. The studies that Mr. Crawforth proposes to continue have already been conducted and
paid for by the Ditch Company. 2 The Ditch Company has attempted for over a decade to work
cooperatively with Mr. Harvey, but has been rebuffed and ignored on every occasion, including
in the present action. The Harveys irrigation practices this season put the Lower Payette Ditch

Company ditch in jeopardy and the farmers downstream of the ditch who cannot afford another
catastrophe.
The Bell Rapids landslide complex was studied for two decades, using at least a dozen
different investigative techniques, and producing over twenty reports on an identical geologic
composition that reacted identically when placed under irrigation. The landslide compJex under
the Harvey property could similarly be studied for years to come if funds existed to support such
studies, however, only solution exists. All of the experts who have investigated the Harvey slide
complex at issue in this case, including the Harveys' latest consultant, agree that the hillside is
unstable and will continue to move posing a threat to the Ditch Company's ditch, its'
downstream landowners, and any property owners adjacent to the landslide complex. In order to
mitigate, and hopefully eventually prevent additional hillside failures in the Bell Rapids complex
scientists determined that it was necessary to stop introducing irrigation water to the bluff above
the landslide complex. That same conclusion must be reached in this case.
CONCLUSION

A jury has already concluded that the Harveys irrigation practices caused the hillside
failure in July 2006. All of the experts who have been involved in this matter agree that the
hillside is still unstable and continues to move. Despite having actual notice of the damage that
these practices cause, the Harveys have abandoned their past practice and actually have begun
irrigating at least six weeks earlier than their normal practice. The only solution proposed by the
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Harveys, in Mr. Harvey's affidavit, is to repeat his past practice of monitoring his pump usage
i

through Idaho Power, and to conduct tests that have already been completed and the results
published by the Ditch Company's experts. As long as irrigation water continues to be placed on
top of the bluff another catastrophic hillside failure is certain to occur. For these reasons, the
Plaintiff Lower Payette Ditch Company, renews its request that this Court issue an order
pursuant to Idaho Rules of Civil Procedure 65(a) and 65(e)(1)(2) and (3) enjoining the
Defendants from pumping water from the Lower Payette Ditch Company's ditch for use on their
property on top of the bluff above the ditch.
Dated this 20 th day of May, 2009.

BARKER ROSHOLT & SIMPSON LLP

/4heiieyM. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 20th day of May, 2009, I caused to be served a true and
correct copy of the foregoing SUPPLEMENTAL MEMORANDUM IN SlJPPORT OF
MOTION FOR PRELIMINARY INJUNCTION by the method indicated below, and
addressed to each of the following:
Filed with the Court via Hand Delivery.
Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672

_ _ U.S. Mail, Postage Prepaid
_ _ U.S. Mail, Certified
X Hand Delivered
_ _ Overnight Mail
Facsimile

/Shclley M. Davis
./ Attorneys for Plaintiff Lower Payette Ditch Company
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IN THE DISTRICT COURT OF THE THIR~J JCl't~ «:'lJ.L DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNT\' OF WASHINGTON

LOWER PAYETTE DITCH COMPANY,
a ditch company existing under the laws of
the State of Idaho,

)
)
)
)

Plaintiff,
VS,

)
)
)
)
)

ROBERT I. AND MARGARET HARVEY. )
)
Defendants.
)

Case No. CV 2009-01803

ORDER GRANTING
PLAINTIFF'S MOTION FOR ·

PRELIMINARYJN,nJNCTION

This matter having come before the Court for hearing on May 27, 2009, and the Court

having reviewed the Motion for Preliminary Injunction, the briefing and affidavits filed both in
support and in opposition to the Motion. and having heard the argument of counsel both in

support and opposition to the Motion~ the court hereby orders as follows:
IT IS HEJmBY ORDERED, that the Plaintiff Lower Payette Ditch Company's Motion
for Preliminary Ir.rjunction is GRANTED pursuant to the following conditions;
1) The Defendants, Robert I. and Margaret Harvey, shall be entitled to continue to
irrigate the 220 acres situated directly to the east and vertically approximately 250 feet of the

Lowex- Payette Ditch Company• s primary delivery ditch, PROVIDED. that no surface irrigation
wator bo available to recharge the groundwater system, To accomplish this all surface irrigation
runoff must be diverted away from the slide mass and no excess irrigation water (water not
evaporated or used by crops and which infiltrates into the groundwater system) shall be applied
to the crops being cultivated on the 220 acres rat issue in this action.

Order Granting Plaintiff's Motion for
Preliminary Injunction
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2) Within 7 (seven) days of entry of this Order the Plaintiff shall post a security in

conformance with Idaho Rule of Civil Procedure 65 (c) in the amount of$100,000.00 (One
Hundred Thousand Dollars).
3) The Court shall entertain such other orders as are necessary to ensure compliance with

this Order.

~/~

Dated this _c:/'_ day of June, 2009.

Order Granting Plaintiff's Motion for
Preliminary Injunction
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CERTIFICATE OF SERVICE

1/1/J.

I HEREBY CERTIFY that on this
day of June, 2009, I caused to be served a true and
correct copy of the foregoing ORDER GRANTING PLAINTIFF'S MOTION FOR
PRELIMINARY INJUNCTION by the method indicated below, and addressed to each of the

following:
Attomeys for Defendants Harveys:
Delton L. Walk~r
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672

~ U.S. Mail 1 Postage Prepaid
_ _ U.S. Mail, Certified
_

Hand Delivereid
_ _ Overnight Mail
Facsimile

Attorneys for Plaintiff LPDC:

~U.S. Mail, Postage Prepaid

Albert P. Barker
Shelley M. Davis

=
_

Barker Rosholt & Simpson, LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise~ ID 83701-2139

U.S. Mail. Certified
Hand Delivered

Overnight Mail

Facsimile

~~
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rk of the Court
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Order Granting Ple1intiff' s Motion for
Preliminary fojunction
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.0.Box2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

Clerk District Court

Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
LOWER PAYETTE DITCH COMPANY,
)
a ditch company existing under the laws of )
the State of Idaho,
)
)
Case No. CV 2009-01803
Plaintiff,
)
LOWER PAYETTE DITCH
)
COMPANY'S MOTION AND
)
vs.
MEMORANDUM REQUESTING A
)
FURTHER
ORDER CLARIFYING
ROBERT I. AND MARGARET HARVEY, )
AND
DEFINING
SCOPE OF ORDER
)
GRANTING MOTION FOR
Defendants.
)
PRELIMINARY INJUNCTION

COMES NOW, the Plaintiff, Lower Payette Ditch Company, by and through its counsel,
the law firm Barker Rosholt & Simpson, LLP, and hereby requests that this Court enter a further
order defining the necessary actions to be taken by the Harveys in order to ensure that they
conform to the dictates of this Court's Order Granting Lower Payette Ditch Company's Motion
for Preliminary Injunction. The Ditch Company has attempted to cooperate with the Harveys in
order to put in place measures to monjtor water usage on the hill so as to ensure that their
irrigation practices to do not produce excessive surface irrigation to recharge the groundwater
system, but have not been successful. In its Order Granting Plaintiff's Motion for Preliminary
Injunction this Court stated that it "shall entertain such other orders as are necessary to ensure
Lower Payette Ditch Company's Motion and
1
Memorandum Requesting A Further Order
Clarifying and Defining Scope of
Order Granting Motion for Preliminary Injunction
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compliance with [its] Order." It appears necessary that the Court enter such further order at this
time.
ARGUMENT
A. There Exists a Continuing Risk of Irreparable Harm from the Harveys Irrigation

Practices, the Harveys Will Not Cooperate to Minimize that Risk, and Therefore, an Order of
This Court Dictating the Measures to be Taken to Minimize the Risk is Required:
On May 27, 2009, this Court orally granted the Ditch Company's Motion for Preliminary
Injunction, stating that the Harveys shall limit irrigation of their land on the bluff about the Ditch
Company's ditch to the extent that "no surface irrigation water [would] be available to recharge
the groundwater system." In order to accomplish the limitation the Court further ordered that
"all surface irrigation runoff must be diverted away from the slide mass and no excess irrigation
water (water not evaporated or used by crops and which infiltrates into the groundwater system)
shall be applied to the crops being cultivated on the 220 acres at issue in this action." The Court
entered its signed order containing these terms on June 4, 2009. The Order further required the
Ditch Company to post a$ I 00,000.00, which was accomplished that same week.
Prior to the hearing on the Motion for Preliminary Injunction, the Harveys submitted in
opposition to the Motion the Affidavit of Judson Tolman which attached a letter from the
Harveys expert, Stan Crawforth. Mr. Crawforth states in that letter his preliminary
recommendations that an evapotranspiration study needs to be conducted on the site in order to
evaluate the precipitation, evaporation, irrigation and evapotranspiration on the bluff. He states
that an effort needs to be made to measure the irrigation water in the vicinity of the landslide. He
further states that subsurface exploration via test pits and laboratory testing should be undertaken
in order to ascertain the groundwater flow direction and stratigraphy.
Lower Payette Ditch Company's Motion and
Memorandum Requesting A Further Order
Clarifying and Defining Scope of
Order Granting Motion for Preliminary Injunction
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After the Court entered its Order preventing the Harveys from applying excess irrigation
water to their property the Ditch Company contacted Mr. Steven Reddy, an agronomist with the
University ofidaho Weiser Agriculture Extension Office. After discussing the concerns of the
Ditch Company and the mandate to prevent excess irrigation water from recharging the
groundwater system, Mr. Reddy made certain recommendations. He recommended the
evapotranspiration study and recommended a scientist with the College of Southern Idaho to
perform the test. He recommended that impeller flow meters be installed on both pumps at the
point where the water leaves the pump and enters the lines. Mr. Reddy recommended the
installation of soil moisture sensors and monitors in order to measure the water reaching the root
zone. The Ditch Company immediately contacted the Harveys counsel on June 8, 2009, to
request that these measures be implemented before the Harveys irrigation pumps were turned
back on. See Exhibit 1, June 8, 2009 letterto Mr. Walker. Additionally, as was suggested by

Mr. Crawforth, the Ditch Company requested that wells be installed on the Harvey property at
the top of the bluff. The Ditch Company requested an opportunity to review any plans to locate
and install both the soil moisture sensors and monitors, and the well design and location.
Further, the Ditch Company requested that it and its consultants be given access to all monitoring
results. At the hearing Mr. Walker had informed counsel for the Ditch Company that water
would be out of the field for at least another two weeks, and it was a good time to get measures
in place, so the Ditch Company acted quickly to attempt to accommodate the irrigation schedule.
Counsel for the Ditch Company did not receive a response from the Harveys counsel
until June 18, 2009, which was only received after several follow up calls inquiring about Mr.
Harveys willingness to pursue the measures. In the letter, counsel for the Harveys represented
that a pump efficiency test had been conducted evidencing that the pumps were 97% efficient.
Lower Payette Ditch Company's Motion and
Memorandum Requesting A Further Order
Clarifying and Defining Scope of
Order Granting Motion for Preliminary Tnjunction
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While this is good news for Mr. Harvey, it provides no useful information to the Ditch Company
regarding how much water is being applied to the property. Further the letter stated that the
Harveys had requested Mr. Crawforth, a geotechnical engineer, to conduct the evapotranspiration
study rather than the agronomist recommended by Mr. Reddy. He stated that flow meters had
been ordered, but did not clarify whether these were the impeller meters recommended by Mr.
Reddy and did not state when they would be installed. This is of particular importance as Mr.
Walker had specifically requested that the Ditch Company provide the Harveys with a .
recommended type of flow meter to be installed. Mr. Walker further stated that the soil moisture
monitors had been ordered and would be installed within a few days of the June 15, 2009, letter
that was not received by the Ditch Company's counsel until June 18, 2009. At no time had the
Ditch Company or its consultants been offered an opportunity to consult with the Harveys
regarding the placement of the soil moisture monitors or sensors. In the letter, Mr. Walker stated
that Mr. Crawforth only recommended drilling wells after the above steps had been taken, even
though in his own earlier recommendations Mr. Crawforth had stated that subsurface exploration
was necessary to understand the stratigraphy and groundwater flow direction of the property. In
the same letter Mr. Walker made the following further representations on behalf of this client:
When these systems are in place and provide the accurate evaluation information,
we will then be in a position to evaluate what if any benefit and information can
be determined by drilling one or more wells to monitor the water levels and flow
direction.
Mr. Harvey's first crop of Hay (sic) has been removed from the field so that the
monitoring system can be installed as soon as it arrives and we get the proper
consultation from the experts.

Mr. Harvey has no plans to start his irrigation system until these steps have been
taken to ensure safe compliance with the court order not to apply excess irrigation
water through his irrigation system to his crops.

Lower Payette Ditch Company's Motion and
Memorandum Requesting A Further Order
Clarifying and Defining Scope of
Order Granting Motion for Preliminary Injunction
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See Ex. 2, June 15, 2009 letter to Sh:'lle) Davis. Aisc see Ex. 3, June 19, 2009 letter in response
to letter from Walker.
Despite these representations, counsel for the Ditch Company was contacted by the
chairman of the Ditch Company on June 22, 2009, and informed that the Harveys' pumps were
running and had been turned on June 18, 2009, the same day that Mr. Walker's letter was
received containing the above representations. Counsel contacted Mr. Walker who confirmed
that the pumps were indeed mnning, that no flow meters had yet been installed and that the soil
moisture monitoring system was not yet in place either because Mr. Reddy was out of town for
the week.
By granting the Ditch Company's Motion for Preliminary Injunction this Court has
implicitly found that there is an imminent danger of substantial harm to the Ditch Company's
ditch and its other downstream water users from the threat of over-irrigation of the Harveys
property. The Harveys continue to irrigate without any measures in place to monitor the amount
of water going on the fields, and no study having been conducted to determine the appropriate
amount of water to apply to the fields. Despite the representations of counsel for the Harveys, it
is apparent that the Harveys will not cooperate in an effort to effectively minimize the risk of
additional hillside failures, in compliance with this Court's Order, without further explicit
instructions from this Court. For this reason the Lower Payette Ditch Company requests that this
Court enter an order requiring the Harveys to undertake the following actions:
1) To refrain from irrigating the property on top of the bluff until all the of following
actions have been completed;

Lower Payette Ditch Company's Motion and
Memorandum Requesting A Further Order
Clarifying and Defining Scope of
Order Granting Motion for Preliminary Injunction
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2) To engage Mr. Glenn Shewmaker, or another qualified agronomist, to perform an
evapotranspiration study to determine the appropriate rate of application to the Harveys' property
and provide a copy of the results to the Lower Payette Ditch Company;
3) To install two impeller flow meters, one on each pump, and allow access to an
appointed represented of the Lower Payette Ditch Company to monitor the flow meters on a
periodic basis;
4) To consult with the Lower Payette Ditch Company and its consultant(s) to plan the
placement of the soil moisture monitoring system and share, on at least a weekly basis, the
results of the daily monitoring logs; and
5) To consult with the Lower Payette Ditch Company and its consultant(s) to design and
locate monitoring wells to accomplish the subsurface exploration recommended by Mr.
Crawforth on the Harveys' property. Further, once the wells have been installed, to provide
access to designated consultants of the Lower Payette Ditch Company for monitoring purposes.
As it was necessary for the Lower Payette Ditch Company to bring this Motion in order
to compel compliance with this Court's Order Granting the Lower Payette Ditch Company's
Motion for Preliminary Injunction, the Lower Payette Ditch Company requests an award of its
costs and attorney's fees expended in the bringing the of this Motion pursuant to Idaho Rule of
Civil Procedure 37(e).
Oral argument is requested on this Motion.
Dated this 24 th day of June, 2009.
BARKER ROSHOLT & SIMPSON LLP

~.,:,,..,--_======---)
Davis

Shelley M.
Attorneys for Plaintiff Lower Payette Ditch Company
Lower Payette Ditch Company's Motion and
6
Memorandum Requesting A Further Order
Clarifying and Defining Scope of
Order Granting Motion for Preliminary Injunction
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24 th day of June, 2009, I caused to be served a true and
correct copy of the foregoing LOWER PAYETTE DITCH COMPANY'S MOTION AND
MEMORANDUM REQUESTING A FURTHER ORDER CLARIFYING AND
DEFINING SCOPE OF ORDER GRANTING MOTION FOR PRELIMINARY
INJUNCTION by the method indicated below, and addressed to each of the following:
Filed with the Court via U.S. Mail.
Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672

__x_ U.S. Mail, Postage Prepaid
U.S. Mail, Certified
Hand Delivered
_ _ Overnight Mail
X Facsimile

~helley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company

Lower Payette Ditch Company's Motion and
Memorandum Requesting A Further Order
Clarifying and Defining Scope of
Order Granting Motion for Preliminary Injunction
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1010 W Jefferson, Suite 102
Post Office Box 2139
Boise, Idaho 83701-2139
(208) 336-0700 telephone
(208) 344-6034 facsimile
brs@idahowaters.com

113 Main Avenue West, Suite 303
Twin Falls, Idaho 83301-6167
(208) 733-0700 telephone
(208) 735-2444 facsimile
jar@idahowaters.com

Shelley M Davis
smd@idahowaters.com
June 8, 2009

VIA FACSIMILE AND US MAIL
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672
Re: Lower Payette Ditch Company v. Harveys - Case No. CV 2009-01803
Dear Mr. Walker:
Pursuant to our discussion last week, this letter details the measures that the Lower
Payette Ditch Company believes are required to be implemented in order to comply with the
terms of Judge Goff's order granting the Ditch Company's Motion for Preliminary Injunction.
These are the measures that the Ditch Company believes must be implemented to ensure that no
excess irrigation water is being applied to the field above the landslide complex.
In response to your request that the Ditch Company provide you with a recommendation
for the type of pump flow meter to be installed, the Ditch Company contacted Mr. Steven Reddy,
who is employed with the University ofldaho Weiser Agriculture Extension office, who advised
that totalizing impeller fl.ow meters were more reliable and that a meter should be installed at the
outflow pipe of both pumps. The Ditch Company requests that its ditchrider, Ken Mineard, and
members of the Ditch Company Board, be allowed unrestricted access to the flow meters to
record the data.
After discussions with Mr. Reddy, the Ditch Company will require that a system which
monitors and records the soil moisture in a field every 8 hours be installed at the Harvey field.
Based on Mr. Reddy' s experience with these systems, he should be consulted to determine where
the monitors should be located to most efficiently record the soil moisture data. Enclosed is
information from a manufacturer of the monitors and sensors, including a retail price list for the
system. Once these monitors are installed, Ken Mineard and other Ditch Company
representatives must be allowed access to the monitors to record the logged information from the
monitors.

000594

An evapotranspiration study must to be conducted at the property to accurately determine
the appropriate irrigation application rate for the alfalfa crop grown by the Harveys. Mr. Reddy
advises that the closest weather station to use to conduct such a study is the Agrirnet station in
Ontario, Oregon, and recommends Mr. Glenn Shewmaker, who is a forage specialist in the
University ofldaho Twin Falls extension office be considered to conduct the study. Mr.
Shewmaker's telephone number is (208) 736-3608.
Additionally, as Mr. Crawforth has recommended, it is imperative to have wells installed
on the Harvey property at the top of the bluff. It will be necessary for the Ditch Company to be
consulted regarding the well design and location prior to installation of the wells, and after
installation the Ditch Company will need to be copied on well logs, geologist notes, monitoring
plans, and all other monitoring results. Mr. Mineard, Ditch Company board members, and
consultants will need access to the wells once they have been installed.
Please contact me after you have discussed this proposed protocol with the Harveys, no
later than Friday June 12, 2009, and let me know when the work will begin to get these measures
in place.

Very truly yours,

{

~

Shelley M. Davis

Enc.
Cc: The Board of the Lower Payette Ditch Co., 102 No. Main Street, Payette, ID 83661
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The AM400 is an inexpensive yet powerful irrigation scheduling tool that can improve the grower's bottom line.

By helping the grower make better irrigation scheduling decisions, the AM400 can increase crop yield and
quality while reducing water, pumping·, and fertili2er costs. The unit also offers a range of enviroamental benefits
including reduced groundwater contamination and run-off.
Operating on two AA batteries, the AM400 automatically records readings r:very eight hours from six WatennarkTlf

soil moisture sensors located up to 1000 feet away. At the push of a button, the grower can view soil moisture graphs
generated from the recorded data on the AM400's built-in graphic disp1ay. The displayed graphs make it possible
to qwckly determine soil moisture levels and trends at selected locations and soil depths.

When more detailed analysis of soil moisture data is required, ten months of soil moisture and temperature readings
can be downloaded to a notebook computer or PDA. Downloaded data can be imported. into a PC spreadsheet
program or graphed directly using the optional AM400 Chart graphing software.

• Runs on two AA alkaline batteries for a complete growing season.
• Logs data from six Watennar:k:Tld soil moisture sensors every eight hours.
• Displays graphs for each sensor showing five weeks of soil moisture readings.
• Easy to use with only one button.
• Soil moisture sensors can be located up to 1000 feet a way.
• Soil moisture readings are automatically temperature corrected.
• Over ten months of data is maintained in non-volatile memory.
• Stored data can be downloaded to a notebook PC ·or a PDA.
• Optional software is available to graph downloaded data on a PC.
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M. K. HANSEN C011PANY DOMESTIC RETAIL PRICES
February 20, 2006

AM400 SOIL MOISTURE DATA LOGGER WITH
INTERNAL SERIAL CONNECTOR
AM400 SOIL MOISTURE DATA LOGGER WITH
EXTERNAL SERIAL CONNECTOR
THERMISTOR
WATERMARK SOIL MOISTURE SENSOR WITH 5 FOOT LEADS
PC GRAPHING SOFTWARE
INTERNAL SERIAL DOWNLOAD CABLE
EXTERNAL SERIAL DOWNLOAD CABLE

$388.00 us
$413.00 us
$16.00 us
$27.00 us
$47.00US
$20.00 us
$25.00 us

The above prices are FOB East Wenatchee, WA and do not include freight. Prices are
subject to change without notice.
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]OHN A ROSHOLT
JOHN K SIMPSON
TRAVIS L. THOMPSON
SHELLEY M. DA VIS
PAULL. ARRINGTON
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1010 W. Jefferson, Suite 102
Post Office Box 2139
Boise. ID 83701-2139
(20&; 336-0700 telephone
(208) 344-6034 facsimile
brs@idahowaters.com
113 Main Avenue West, Suite 303
Twin Falls, ID 83301-6167
(208) 733-0700 telephone
(208) 735-2444 facsimile
jar@idahowaters.com

FACSIMILE COVERSHEET
DATE:

June 9, 2009

RE:

Lower Payette Ditch Co. v. Harveys

TO:

Lary Walker

FROM:

Shelley M. Davis

FACSIMILE#: (208) 414-0404

NUMBER OF PAGES INCLUDING THIS COVER SHEET: §.

D
X

D

Original will not be sent.
Original will be sent by first class mail
Original will be sent by Federal Express.

MESSAGE:

Please see the enclosed letter and attachment. Call me by Friday to discuss
further. Thank you for you attention to this matter.

CONFIDENl1ALITYNOTICE-TilE INFORMATION CONTAINED IN THIS FACSIMILE COMMUNICATION IS ATIORNEY/CIJENT PRmGED AND/OR CONFIDENTIAL INFORMATION INlENDED ONLY FOR
THE USE OF THE IND!\IIDUAL OR ENlTIY NAMED ABOVE. IF THE READER OF TiilS COVER PAGE IS NOT TilE INTENDED REOPIENf, OR THE EMPLOYEE OR A£iENr RESPONSIBLE 10 DEJ..l\-ER

rr

TO THE lN!ENDED REOPIENT, YOU ARE HEREBY NOTIFlED lHAT ANY DISSEMINATION, DISIRIBUllON OR COPYING OF TilI5 COMMUNICATION OR IllE INFORMATION CONTAINED HEREIN IS
Sll<IClLY PROIDBrrED. IF YOU 11AVE RECEIVED TiilS COMMUNICATION IN EllROR, PLEASE IMMEOlATELY CALL (208) ll6-0700. AND RE1URN TiilS FACSIMI1£ 10 US AT "THE ABOVE ADDRESS. WE
APPREClATE YOUR COOPERATION-
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WALKER AND WALKER LAW OFFtCE, PC
232 EAST MAIN
WEISER. ID 83672

June 15, 2009
Barker Rosholt 8t. Simpson
1010 West Jefferson, Suite 102
P.O. Box 21.39 oral

Re: Lower Payette Ditch Company v. Harvey- Case No. CV 2009-01803
Dear Shelley,

In response to your letter of June 8, 2009, and our telephone conversation I am providing
you wi.th the following information outlining what Mr. Harvey is doing to comply with
court order, and your letter.
1. Idaho power ran. and efficiency test on Mr. Hanrey's pumps and sprinkler system and
prepared a written ~ which they represent to be 91°/u accurate.

We gave you a copy of this report, and we are ha\ling Mr. Crawforth make a
transevaporation study an.d report on the water pumped onto the Mr. Harvey's hay crop
for the purpose of determining whether or not there's any excess water applied.

We are also in the process of obtaining that same analysis from an agronomist expert
qua1ified in this area to make a simiJar report. These reports will be provided wh.en
completed, hopeful.ly in the n~1: few days.
2. Mr. Harvey has checked with several experts on flowm.eters to measute the water
pumped through his system and has found the flowmeters stalled inside the pipe to be
more accurate. That type of flow meter has been ordered as there was not one available
in the area that we could find. That order was pJaced more than a week an.d a half ago
and shouJd be here within two weeks of the date of order.
That system win be installed by .experts qualified in the area to obtain the most accuracy
and will be monit.ored as needed.

3. Mr.. Harvey has t.aJked to Mr. Reddy, the University of Idaho Extension Agent located
here in Weiser concerning th.e monitoring system you discussed. The system is very
accurate as you represented from your research and monitors tbe soil moisture at different
levels with great accuracy and .provides reporting data.
This system has been ordered and wilJ be installed within the next few days by
profess.io.nals in that area in. tb.e locations recommended by those experts in consultation
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with Mr. Crawf'orth. These people will also consult with Mr. Reddy for his

rec;ommendatio:ns and experience.
4. Mr. Crawforth only recommended driUing wens after the above steps are taken and
monitoring perfOI1I1ed to detemJine what impact, if any, the sprinkler irrigation water has
to the deep water level.
When these systems are in place and provide the accurate evaJuation infonnation, we wiU
then be in a position to evaluate what if any benefit and information can be determined by
drilling one or more wells to monitor the water levels and flow direction.

Mr. Harvey's first crop of Hay has been removed from the field so that the monitoring
system can be installed as soon as it arri.ves and we get the proper consultation from the
experts.

Mr. Harvey has no plans to start bis irrigation system until these steps are taken to ensure
safe compliance with the court order not to apply excess water through his jnigation
system to his crops.

I think that it is appropriate that there be mutual access to the data received ftom the
monitoring systems installed by the ditch Company along the canal and the system being
installed by my clients, h.owever, I am not sufficiently knowledgeable of how the systems
work or are monitored, or whether any manipulation can be done to the system by any
outside individual.
Until I have a better understanding of how these systems work and are m.onitored, rm not
prepared to give open access to the ditchrider or any other person without some
specia1ized training or safeguards to the system. It's possible that only an expert can
properly operate these systems, and if so, proper steps need to be taken to safeguard the
systems and the monitoring for both sides,
Do not read this last part of the letter as not a willingness to cooperate and provide full
information, but the information needs to flow both ways with qualified accuracy, so we
need further discuss with the experts how this should be done.
Sincerely,

;;t~c-W~
C. Wri!lcer

Lary

CC to Harvey and Crawforth
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Lary C. Walker Law Office
1759 Cove Road
Weiser, Idaho 83672
208-549-0599 (Cell) 208-550-1125

Fax Number (208)549-0599

Fax Transmittal Sheet

To:

Shellev Davis

208-344-6034
Fax Number:
Lary C. Walker, Attorney .
From:
of
Pages 3
Number
lncludina cover sheet

Date:
Regarding:

6-18-09
Case No. CV 2009-01803
Lower Payette Ditch v. Harvey
Letter of Compliance with court

order.

The information contained in this facsimlle communication is prlvileged and/or
confidential information intended for the use of the individual or entity named above.
If the reader of this cover page is not the Intended recipient, you are hereby notified
that any use, distribution, or copying of the communication is prohibited. If you
have received this communication In error, we would appreciate it If you_ would notify
us immedtately by telephone and return this facsimile ta us at the above address via
U.S. Postal Service. Thank you
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1010 W Jefferson, Suite 102
Post Office Box 2139
Boise, Idaho 83701-2139
(208) 336-0700 telephone
(208) 344-6034 facsimile
brs@idahowaters.com

113 Main Avenue West, Suite 303
Twin Falls, Idaho 83301-6167
(208) 733-0700 telephone
(208) 735-2444 facsimile
jar@idahowaters.com

Shelley M. Davis
smd@idahowaters.com

June 19, 2009

VIA US MAIL and FAX
Lary Walker
Walker & W aJker Law Office, PC
232 East Main
Weiser, ID 83672
Re: Lower Payette Ditch Co. v. Harveys, Case No. CV 2009-01803
Dear Lary:
Thank you for your response to my letter of last week that I received from you yesterday
mormng.
The efficiency test conducted by Idaho Power Company related only to the pump
efficiencies and as far as we can tell did not address the sprinkler system or the sprinkler nozzles.
If you have any information on nozzle capacity of the sprinkler system, that would be more
useful information than simply the pump efficiency test. An evapotranspiration study as we have
requested, would provide information about whether the application rate is appropriate for the
crop and terrain on Mr. Harvey's field. I am glad to hear that a qualified agronomist will be
making such a study. It seems to us that a study of the specific rates at which the specific crop
uses water, how long the crops have been in the ground, what happens to water uptake when the
crops are rotated, and the impacts of Mr. Harvey's wheel line irrigation practices is outside Mr.
Crawforth's area of expertise. Please provide me with the name of the agronomist and the date
on which we can anticipate the results of this person's study.
I am not certain from your letter whether impeller flow meters or what types of
measuring devices have been or will be installed on the pipes. You had requested that the Ditch
Company provide you with a recommendation for the type of flow meter it would deem
acceptable. The impeller meter was recommended to the Ditch Company by Mr. Reddy. Please
clarify whether an impeller meter is the type of meter that is being installed on the pumps, the

OOOS05

type, manufacturer and specifications for the flow meters, the location of the meters, and confirm
that flow meters will be installed on both pumps.
The Ditch Company requests that it and its consultants be allowed to review the plan and
location for the soil moisture monitors and sensors that are being installed at the field, and
provide input regarding the location prior to the monitors being installed. As you have indicated
that the monitor(s) has been ordered and will installed within the next few days, and as that
representation was apparently made on June 15, 2009, please respond immediately with the
monitoring plan and location, or to inform me if the Harveys refuse to provide the plan for the
Ditch Company's review. If modifications are necessary it would be easier to have them agreed
upon and implemented before the sensors are installed, rather than modifying them afterwards. I
do not understand the assertion that only an expert can properly monitor or operate the flow
meter and soil moisture sensor systems. Both systems have been ordered, and presumably steps
have been taken to schedule installation. Do you mean that the systems your client has ordered
do require a trained expert to monitor these systems, or that you do not yet know how the
systems will be monitored?
During our telephone conversations on May 7 and 8, 2009, you explained that Mr.
Crawforth advised you that test borings and monitoring wells were absolutely necessary to
understand the subsurface conditions underlying the bluff. Also, Mr. Crawforth's letter of May
18, 2009, submitted as an exhibit to Mr. Tolman's affidavit, reiterated on a number of occasions
the fact that additional information was necessary to understand the subsurface conditions and
that the only way to ascertain such information was by test borings and conducting laboratory
testing. You have repeatedly taken the position that the lack of well monitoring data on top of
the hill is fatal to the claim that there is a connection between Mr. Harvey's irrigation and the hill
slides. Now, you indicate that Mr. Crawforth's opinion has changed and that he does not believe
that test wells and borings are necessary until after the evapotranspiration study, the soil moisture
monitoring and the flow meters have been installed and monitored. Whatever the soil moisture
monitoring shows for what happens in the future, the wells are appropriate to demonstrate the
cause of the past slides. If your client refuses to install the monitoring wells, it can only mean
that he admits there is a direct connection from whatever water escapes his fields and the hill
side failures.
The Ditch Company must have access to the monitoring results of the flow meters, the
soil moisture sensors and the monitoring wells on top of the hill. As discussed previously, the
Ditch Company has previously provided its records on past monitoring results of the existing
wells and will be willing to provide access to the results of its future monitoring efforts on the
existing hillside wells.

If we cannot reach some agreement on the necessary monitoring measures to ensure that
there is no excess water applied to the fields, we will have to go back to the court for further
guidance on compliance with his Order.

2
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Very truly yours,

BARKER ROSHOLT & SIMPSON LLP

~A---~
Shelley M. Davis
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June 19, 2009

RE:

Lower Payette Ditch Co. v. Harveys

TO:

Lary Walker

FROM:

Shelley M. Davis

FACSIMILE#: (208) 414-0404

NUMBER OF PAGES INCLUDING THIS COVER SHEET:
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1.

Original will not be sent
Original will be sent by first class mail
Original will be sent by Federal Express.

MESSAGE:

Please see the enclosed letter and attachment Thank you for you attention to this
matter.

CONFlDENTIALITYNQTICE-'IllE INFORMATION CONTAJNED lN Tl!lS FACS!MILE ™N!CATION IS ATI'ORNEY/0..IENr PRIVll.ECiED ANDKll!.CONl'lllEN!lAL INFORMATION INTENDED ONLY FOO
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TO 1HE !NIENDED REClPIENT, YOU AllE HERE!lY N011FlEDTI!AT ANY DISSEM!NA'IION, D!SIRIBUllON OR COPYING OF TillS COMMUNICATION OR 1HE OOURMATION CONTAINED HEREIN IS
STRICTLY
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YOU HAVERECE!VED TI!lS COMMUNICATION lll ERll.O!!. PLEASE IMMEDIA'!ELY CALL (208) 336--0100, AND Rl!TIJRN T!IIS FACSIMILE TO US AT T'HEABOVE ADDRESS. WE

APPREC!A"IE YOUR COOPERATION.
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Lary C. Walker, ISB No. 1303
Delton L. Walker, ISB No. 5839
Judson W. Tolman, ISB No. 7466
S. Fred Wheeler, ISB No. 5063
Walker Law Offices
23 2 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-0390
Facsimile: (208) 414-0404

Ried

Q-4

<,

~M CJ

-~1!".:~;..or:J_,~ ..::L: Yrl.

p
~1: -

C;l~rk Dl£trid Cot~rt

~dn~

Attorneys for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMP ANY, a
ditch company existing under the laws of the
State of Idaho,
Plaintiff,
vs.
ROBERT I. AND MARGARET HARVEY,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-01803

MEMORANDUM IN RESPONSE TO
PLAINTIFF'S REQUEST FOR A
FURTHER ORDER CLARIFYING AND
DEFINING SCOPE OF ORDER
GRANTING MOTION FOR
PRELIMINARY INJUNCTION

----------------)

COMES NOW, ROBERT AND MARGARET HARVEY ("Harveys"), by and
through their attorneys at Walker Law Office including the undersigned, Judson W.
Tolman, and responds to Plaintiffs' memorandum as follows:
SUMMARY ARGUMENT

The Court's review of the issues alleged by Plaintiffs should rightfully begin
with a review of the Court's Order Granting Plaintiffs Motion For Preliminary
Injunction ("Order") and also the guidance provided by the Court at the May 27, 2009,
Page 1 of 5
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hearing. However, Plaintiff ignores the Order and the Court's guidance in seeking a
subsequent order from the Court to effectively remove from Plaintiff any burden of proof
as to issues relating to the Order. Plaintiff provides no evidence that Mr. Harvey has
violated the Order nor does Plaintiff provide any evidence, including expert opinions, to
support the necessity of the actions which Plaintiff now asks the Court to order.
Accordingly, Plaintiffs requests should be denied and Harveys request that the Court
award Harveys costs and attorney fees in defendh"'lg against Plaintiffs requests.

HARVEYS HA VE COMPLIED WITH THE ORDER
The Order states:
"The Defendants, Robert L and Margaret Harvey, shall be entitled
to continue to irrigate the 220 acres situated directly to the east and
vertically approximately 250 feet of the Lower Payette Ditch Company's
primary delivery ditch, PROVIDED, that no surface irrigation water be
available to recharge the groundwater system. To accomplish this all
surface irrigation runoff must be diverted away from the slide mass and no
excess irrigation water (water not evaporated or used by crops and which
infiltrates into the groundwater system) shall be applied to the crops being
cultivated on the 220 acres at issue in this action." ·

Accordingly, the Order pennits Mr. Harvey to irrigate so long as 1) surface
irrigation water is diverted away from the slide area, and 2) no excess irrigation water is
applied to the crops. As attested by Mr. Harvey in his affidavit filed in conjunction
herewith, Mr. Harvey has taken reasonable efforts to ensure that surface runoff water is
diverted away from the slide area, including, among other measures, rolling back his lines
approximately 180 feet away from the slide area and not watering in this area. :Mr.
Harvey further attests that his irrigation system does not apply water in excess so that
there would be surface runoff water.
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Attached to Mr. Harvey's affidavit is the sworn statement of Mr. Stan Crawforth
wherein he concludes that "excess irrigation water is not being applied to :Mr. Harvey's
crop land." The data relied upon by Mr. Crawforth is attached to his statement. As noted
by Mr. Crawforth, the evapotranspiration rate of Harveys' crop during the irrigation
season is 35.9 inches of water and Harveys' irrigation together with natural precipitation
only adds 23.08 inches of water, or 64% of the evapotranspiration rate, during the
irrigation season.
There is no other evidence before the Court, aside from Mr. Harvey's affidavit
and Mr. Crawforth's statement, as to surface runoff water and the application, or nonapplication, of excess irrigation water.
PLAINTIFF'S HAVE THE BURDEN OF PROVING NON-COMPLIANCE

No evidence has been provided by Plaintiff to show that Harveys have violated
the Order, rather, PlaintiWs memorandum asks the Court to order Harveys to comply
with Plaintiffs requests at Harveys' sole expense without a showing that Plaintffs
requests are necessary and without a showing that the information relied upon by
Harveys is somehow inaccurate or flawed.
As Harveys have taken reasonable measures to ensure compliance with the Order
and to the best of their knowledge and belief are in compliance, it is Plaintiffs burden of
proving that Harveys' data is somehow flawed and that Harveys are not in compliance
with the Order.

In anticipation of additional orders, the Court at the May 27, 2009,

hearing stated:

" ... IfMr. Harvey does not put a flow meter on and he asserts he is only
doing such and so things, then I was anticipating and telling the Harveys
and everyone else I probably would allow the irrigation company to come
Page 3 of 5
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in and put a flow meter on Mr. Harvey's irrigation system during the
pendency of this action" Attached Excerpt of Transcript, p. 29.

The Court recognized at the hearing that if Plaintiff was not satisfied with the
measures taken by Harveys then Plaintiff could move for an order for additional
measures but at Plaintiff's expense. It is also implicit in the Court's statements that
Harveys do not have to prove Plaintiffs case. If Plaintiff feels that Harveys have not
complied with the order, or ultimately that Harveys' irrigation practices have caused the
slide, then Plaintiff must prove these points. However, rather than provide evidence of
non-compliance, evapotranspiration rates, surface water runoff, excess irrigation or the
necessity of specific flow meters, monitoring systems or wells, Plaintiff asks the Court to
compel Harveys to comply with all of Plaintiffs requests and recommendations which
are not required by the Order, namely, to:
1) Stop irrigating when there is no evidence of non-compliance;
2) Engage and pay for an agronomist when there is no evidence that an
agronomist is necessary or that Mr. Crawforth is not sufficiently quaiified to
make the conclusions in his statement;
3) To pay for and install flow meters and allow access to Plaintiff's
representative when there is no evidence that the information relied upon by
Harveys is flawed or inaccurate and no evidence that such flow meters are
necessary to comply with the Order;
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4) To pay for and consult with Plaintiff on the installat:on
monitoring system when there is no evidence that such systec1 :__; r1ecessary to
comply with the Order; 1 and
5) To pay for and consult with Plaintiff for monitoring wells to accomplish
subsurface exploration when there is no evidence that such wells are
necessary to comply with the Order.

In effect, Plaintiff is asking the Court to compel Harveys to not only prove
Plaintiffs case but also pay for it. Whereas Harveys have taken reasonable measures to
comply with the Order and there is no evidence to the contrary, the Court should deny
Plaintiffs requests including Plaintiff's request for an award of costs and fees.
Plaintiff's failure to put forth even the slightest evidence that Harveys are not in
compliance and to merely ask for Plaintiff to bear the costs of proving Plaintiff's case
shows that Plaintiff's requests are unfounded, unnecessary and interposed for an
improper purpose; accordingly, Harveys request an award of their costs and fees
expended in defending this motion pursuant to Rule 11 of the IRCP.

Dated this --=ls=t__ day of July, 2009.

1

The Court should note that Mr. Harvey has initiated the process for installing flow meters and a soil
moisture monitoring system in an effort to provide further evidence of his compliance and that his
irrigation practices are not the cause of the slide. These measures have been taken at Harveys• sole expense
whereas, when asked, Plaintiff refused to contribute to the costs of such measures. See Affidavit of Robert
I. Harvey.
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CERTIFICATE OF SERVICE
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I DO HEREBY certify that on the \ - day of July, 2009, I caused to be served on
the following a true and correct copy of the foregoing document by the method indicated
below:

Albert Barker
Shelley Davis
PO Box2139
Boise, ID 83701

D
D
D
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By U.S. Mail, postage prepaid
By Overnight Mail
By Hand
By Facsimile 344-6034

Excerpt of Transcript fron1
Hearing on lvfay 27, 2009
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Page 27
may be incurred or suffered by any party that was
found to have been wrongly enjoined or restrained.
MR BARKER: Right. But THE COURT: So I reduced it proportionally
from I was going to do 250,000. That's what I was
thinking. If I granted the injunction, I was going
to give him 148 - $150,000 basically for the loss of
his hay, and I was going to give him $100,000 for the
costs and attorney fees and what have you. So I was
going to go 250,000, but since I didn't grant the
plaintiff's request 100 percent, I only granted the
request that as defined by the expert's report.
Then I thought there may be a reduction
in the amount of hay produced, because - again, I'm
just relying on my own common experience that if I
don't irrigate my hay crop MS. DAVIS: Excessive.
THE COURT: - as much - if I irrigate - if
I get two irrigations between each growing of 30
days, I have more tonnage than if I get one
irrigation in the 30 days.
So at this point I'm not - you're not
entitled - he shouldn't use any more crop, but
that's just something that's going to be fought
about, tiow much the crop use or doesn't use, and how
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familiar with and it's not that big of a dear. But
you may need to have access - if you don't put your
if you need - if Mr. Harvey does not put a flow
meter on and he asserts he is only doing such and so
things, then I was anticipating and telling the
Harveys and everyone else I probably would allow the'
irrigation company to come in and put a flow meter on
Mr. '"''""''"''""' irrigation system during the pendency of
this action.
MS. DAVIS: Thank you, Your Honor.
MR. WALKER: And I think we can tell the court
that
THE COURT: Say what?
MR. WALKER: We'll simply tell the court that
Mr. Harvey has been and will be cooperative on
reasonable steps, so that's - we'll proceed. If
they have to come and get an order they can. I
understand that.
THE COURT: I'm not familiar with the actual
irrigation system, but I know that a lot of
irrigation systems you have to order so much - you
have to order when you're going to use the water and
when you're not going to. I don't know if in a
pumping out of a slough or whatever you pump if
that's necessary for Mr. Harvey, but I was also

(2)
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much does the soil, how much is evaporation, that
sorts. Stays at 100,000.
MS. DAVIS: May I ask one more clarification,
Your Honor?
I interrupted you as you were telling us
your proposed additional orders that you may enter,
and you implied that you would allow the ditch
company to, with its engineers, set an initial rate,
to determine in advance the evaporation rate, the
crop usage rates and whatever measuring devices may
be necessary to be installed.
Is that something that you will be
incorporating into your initial order or are you
questioning that we supply an additional order for
the court's consideration?
THE COURT: No. My order was just what the
language said.
MS. DAVIS: Right.
THE COURT: I said I can anticipate some
additional orders, and that's when we got into the
discussion about flow meters, evaporation rates.
I read in the paper all the time about
the evaporation rates. If you're raising this crop
you need to irrigate so many inches this week, and so
I assume that it's something that the engineers are

,3
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thinking about some of those types of orders, that if
he calls and asks for so much inches of water on such
and so date, you can say yea or nay and MS. DAVIS: Thank you, Your Honor.
THE COURT: - based on your evaporation and
soil studies, crop studies.
MR. WALKER: How do you want the order
prepared? Do you want THE COURT: Ms. Davis wfll prepare it, please.
MS. DAVIS: I will, Your Honor.
THE COURT: And just use that language that
Harveys are enjoined from MS. DAVIS: Got it.
THE COURT: basically using excess
irrigation water.
MS. DAVIS: Per the language of Exhibit A.
THE COURT: And are to make sure that their
surface runoff water goes away, which it sounds like
from his affidavit he contends that's already done.
MR. WALKER: Thank you, Your Honor.
THE COURT: You're excused. I need to clean
up this file.
MS. DAVIS: Thank you, Your Honor.
MR. TOLMAN: Thank you, Your Honor.
(Proceeding concluded.)
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
BARKER ROSHOLT & SIMPSONLLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
Case No. CV 2009-01803
LOWER PAYETTE DITCH COMPANY, )
a ditch company existing under the laws of )
the State of Idaho,
) LOWER PAYETTE DITCH COMPANY'S
) REPLY MEMORANDUM IN SUPPORT
Plaintiff,
) OF MOTION REQUESTING A FURTHER
) ORDER CLAlUFYING AND DEFINING
vs.
) SCOPE OF ORDER GRANTING MOTION
) FOR PRELIMINARY INJUNCTION
ROBERT I. AND MARGARET HARVEY, )
-- Defendants.

)
)

COMES NOW, the Plaintiff, Lower Payette Ditch Company, and by and through its
counsel, the law film Barker Rosholt & Simpson, LLP, hereby submits its Reply Memora.."ldum

in Support of its Motion Requesting a Further Order Clarifying and Defming the Scope of this
Court's Order Granting its Motion for a Preliminary Injunction.

ARGUMENT
Counsel for the Defendants argues in his response to the Ditch Company's Motion that
the Plaintiff has not met its burden of proving that the Harveys have excessively irrigated the
subject property, and therefore it is not entitled to any additional-order from this Court to enforce
its prior injunction. Once again, Defendants are attempting to use their lack of cooperation with
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the Ditch Company to develop the appropriate information about the amount of water being
applied to the property, as a shield preventing the Ditch Company from gaining any information
regarding the application of water to the Harvey's property. The Lower Payette Ditch Company
has been attempting through numerous legal channels as well as informal discussions to
cooperate with the Defendants to develop the information necessary to protect its ditch and
neighboring and downstream lando'Wllers, without any success. In this case the Court has
ordered the Defendant to apply no excess irrigation water to recharge the groundwater system,
and yet, he has continued to irrigate with no systems in place to measure the amount of water
applied to the property, in contradiction of the clear representations oft.he Defendants' counsel.
Fwiher Defendants have not agreed to allow the Ditch Company any rights to review any
information that might be obtained in the event the Defendants do at some future time install the
necessary measuring devices. As the actions of the Defendants in direct contradiction to the
representations of their counsel have made plain, the Defendants will not take any reasonable
action to comply with this Court's Order Granting the Ditch Company's Motion for Preliminary
Injunction without a further and explicit Order of this Court directing the Defendants to do those
things necessary to protect the Ditch Company and others.
Defendants circularly argue that the only evidence before this Court concerning the
Defendants application of water to the hillside is provided by its own consultant and states that
"excess irrigation water is not being applied to Mt. Harvey's crop land." Crawforth June 30,
2009, letter at p. 3 (does not appear in letter as quoted). First, the letter was not received even by
the Harveys until the day before the reply memo was filed, and so it was not available to the
Ditch Company when it filed its Motion for Further Order. Second, it does not merely state that
excess water is not being applied. Mr. Crawforth's letter appears to purport to be the results of
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an evapotranspiration study, which has been directed to be performed by this Court in its oral
findings at the May 27, 2009, hearing. Transcript at p. 22, 11. 13- 20. However, Mr. Crawforth
does not state whether that is what the letter is intended to represent, nor does he explain his
qualifications to conduct such a study. Second, Mr. Crawforth also s.tates in the letter that

I have initiated the development of a model to estimate the runoff and infiltration;
however, I need adequate time to complete the process. The time frame allowed
so far is excessively compressed given my other client commitments. I need more
time to perform this task satisfactorily.
Crawforth June 30, 2009, letter at p. 2. He concludes at page three, "[a)ssuming that the Idaho
Power study is reasonable and that the AgriMet data is appropriate, it does not appear that excess
iITigation water is being applied to Mr. Harvey's crop land." Crawforth June 30, 2009, letter at
p. 3. Mr. Crawforth's letter does not represent that the Harveys are not applying excess
irrigation water to their property.
Further, the record before this Court contains substantial data contrary to the asserted
conclusion of Mr. Crawforth. Importantly, this Court has been provided through the Affidavit of
Shelley M. Davis in Support of the Ditch Company's Motion for Preliminary Injunction all of
the studies co1_1ducted by Holladay Engineering for the past eighteen years, as well as the verdict
of the jury who heard the Knudson trial wherein Dr. Miller presented evidence also contained in
the 2008 Holladay and Miller report. After hearing the evidence the jury concluded that the
Harveys were 95% liable for the 2006 catastrophic hillside collapse.
Additionally> the Harveys have not, as argued by their counsel, taken reasonable
measures to ensure compliance with this Court's Order. At the time this Court granted the
Preliminary Injunction the Harveys had already conducted the pump efficiency analysis which
provided no useful infom1ation regarding the amount of water being applied to the property. See
transcript, p. 17, ll. 13-19. Additionally, prior to the hearing counsel for the Harveys had

3

2083446034

07-02-'09 15.43 FROM-

T-329

P0005/0011 F-696

asserted that flow meters had been or would be installed on the pumps. Also see transcript, pp.

17, IL 2-12. As of this date flow meters have not yet been installed, and nothing more has been
done to comply with this Court's Order. The Harveys have not taken any additional actions to
monitor the application of irrigation water to the property, and apparently now take the positions
that they have taken all reasonable steps to comply with the Court's Order.
Importantly, even though counsel now argues that the Harveys have taken reasonable
measures to comply with the Court's order, in his letter of June 15, 2009, counsel unequivocally
.
'
represented:
When these systems are in place and provide the accurate evaluation infonnation,
we will then be in a position to evaluate what if any benefit and information can
be determined by drilling one or more wells to monitor the water levels and flow
direction.

Mr. Harvey's first crop of Hay (sic) has been removed from the field so that the
monitoring system can be installed as soon as it arrives and we get the proper
consultation from the experts.

Mr. Harvey has oo plans to start his irrigation system until these steps have
been taken to ensure safe compliance with the court order not to apply excess
irrigation water through his irrigation system to bis crops.

See Ex. 2. June 15, 2009 letter to Shelley Davis, emphasis 4lddcd. On June 15, 2009. counsel
believed that all of the measures proposed and discussed were necessary to ensure safe
compliance with this Court's Order, including installation of soil moisture monitors, flow meters
being installed on the pumps, completion of a competent evapotranspiration study, installation of
monitoring wells and the sharing of data. However, by July 1, 2009, even though none of these
steps had been taken the Harveys now contend that they have taken all reasonable measures to
comply with the Court's order.
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The Defendants continually changing view of the actions that are necessary to ensure safe
compliance with the preliminary injunction is untenable. Defendants latest representation in its
Memorandum in Response to the Ditch Company's Request for a Further Order Clarifying this
Court Order Granting the Motion for Preliminary Injunction makes it abundantly clear that
Defendants do not intend to take any additional action to measure the amount of water being
applied to the hillside in confonnance with this Court's order. Since it continues to be apparent
that the Harveys will not cooperate in an effort to effectively minimize the risk of additional
hillside failures, in compliance with this Court's Order without further explicit instructions from
this Court, the Lower Payette Ditch Company requests that this Court enter an order requiring
the Harveys to undertake the following actions:
1) To refrain from irrigating the property on top of the bluff until all the of following
actions have been completed;
2) To engage Mr. Glenn Shewmaker, or another qualified agronomist, to perform an
evapotranspiration study to determine the appropriate rate of application to the Harveys' property
and provide a copy of the results to the Lower Payette Ditch Company;
3) To install two impeller flow meters, one on each pump, and allow access to an
appointed represented of the Lower Payette Ditch Company to monitor the flow meters on a
periodic basis;
4) To consult with the Lower Payette Ditch Company and its consultant(s) to plan the
placement of the soil moisture monitoring system and share, on at least a weekly basis, the
results of the daily monitoring logs; and
5) To consult with the Lower Payette Ditch Company and its consultant(s) to design and
locate monitoring wells to accomplish the subsurface exploration recommended by Mr.
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Crawforth on the Harveys' property. Further, once the wells have been installed, to provide

access to designated consultants of the Lower Payette Ditch Company for monitoring purposes.
The Lower Payette Ditch Company continues its request for an award of its costs and
attorney's fees expended in the bringing of this Motion pursuant to Idaho Rule of Civil
Procedure 37(e).
Dated this 2

nd

day of July, 2009.

~-

BARKER ROSHOLT & SIMPSON LLP

~--

~

SheikyM, Dav~s

Attorneys for Plaintiff Lower Payette Ditch Company

6

07-02-'09 15:44 FROM-

2083446034

T-329

F0008/0011 F-696

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2nd day of July, 2009, I caused to be served a true and
correct copy of the foregoing LOWER PAYETTE DITCH COMPANY'S REPLY
MEMORANDUM IN SUPPOR.T OF MOTION AND MEMORANDUM REQUESTING A
FURTHER ORDER CLAR1FYING AND DEFINING SCOPE OF ORDER GRANTING
l\10TION FOR PRELI1\1INARY INJUNCTION by the method indicated below, and
addressed to each of the following:
Filed ,:vith the Court via Facsimile.
Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Walker Law Offices
232 E. Main Street

P.O. Box 828

_ _ U.S. Mail, Postage Prepaid
_ _ U.S. Mail, Certified
.
Hand Delivered
_ _ Overnight Mail
X Facsimile

Weiser, ID 83672

J;-~~'-

~helley M. Da\Ts
Attorneys for Plaintiff Lower Payette Ditch Company
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IN THE DISTRICT COlJRT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF W
Plied

)

LOWER PAYETTE DITCH COl'vlPANY,

)

a ditch company existing under the laws of
the State of Idaho,

)
)
)
)
)
)
)

Plaintiff,
vs.

SHARONWI NER

(liy/.1.lhfliii,ikl~

20®-01803

Case No. CV

FURTHER ORDER
CLARIFYING ORDER
GRANTING PLAINTIFF'S
MOTION FOR PRELIMINARY
INJUNCTION

)
)

This matter having come before the Court for hearing on July 7, 2009, and the Court
having reviewed the Motion for Further Order Clarifying Order Granting Plaintiffs Motion for
Preliminary Injunction, the briefmg and affidavits filed both in support and in opposition to the
Motion, and having heard the argument of counsel both in support and opposition to the Motion,
the court hereby orders as follows:
I) Within 14 days of July 7, 2009, the Defendants will install two (2) impeller flow
meters at the outlet of each of the Defendants' pumps unless the parties' consultants jointly
decide that the installation of only one impeller flow meter is necessary. Regular monitoring of
the flow meters will be required and the results of such monitoring shall be shared with the
Plaintiff as determined by the parties' consultants.
2) Within 14 days of July 7, 2009, the Defendants will install a soil moisture monitoring
system on the property, the placement of the monitors and sensors to be agreed upon
cooperatively by the parties' consultants. Regular monitoring of the soil moisture monitoring

Further Order Clarifying Order Granting Motion
For Preliminary Injunction

~
M,

Clsrlt: Diatrict Court

ROBERT I AND MARGARET HARVEY, )
Defendants.
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system will be required and the results of such monitoring shall be shared with the Plaintiff as
determined by the parties~ consultants.
3) Within 30 days of July 7, 2009, the Defendants shall install monitoring wells on the
Defendants' property, if after consultation among the parties' consultants the consultants reach
the conclusion that the installation of such wells is necessary. If the consultants jointly agree that
the installation of monitoring wells on the property is necessary, but due to matters outside the
control of the parties, the wells cannot be installed within 30 days of July 7, 2009, then the
Defendant shall endeavor to install such wells as soon as is reasonably possible.
4) ff the Defendants fail to do any of the things set forth in this Order in the time frame
prescribed by this Order, the Plaintiff shall have full access to the Defendants' property to enter

the property and do any of the things herein ordered.
Nothing in this Order is intended to modify or contradict the Order entered by this Court
on JUIJe 4, 2009, Granting the Plaintiff Lower Payette Ditch Company's Motion for Preliminary
Injunction. Furthermore, the oral findings of the Court as set forth at the hearing he.Id on July 7,
2009, are incorporated herein as if set forth in full.

*--

Dated this / ~ day of Ju1y, 2009.

Further Order Clarifying Order Granting Motion
For Preliminary Injunction
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this /S~ay of July, 2009, I caused to be served a true and
correct copy of the foregoing FURTHER ORDER CLARIFYING ORDER GRANTING
PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION by the method indicated
below, and addressed to each of the following:

Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672
Attorneys for Plaintiff LPDC:
Albert P. Barker
Shelley M. Davis
Barker Rosholt & Simpson, LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139

_ _ U.S. Mail, Postage Prepaid
_ _ U.S. Mail, Certified
v Hand Delivered
_ _ Overnight Mail
Facsimile

/

U.S. Mail, Postage Prepaid
U.S. Mail, Certified
Hand Delivered
_ _ Overnight Mail
Facsimile

~~~
Clk of
the Court

Further Order Clarifying Order Granting Motion
For Preliminary Injunction
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Lary C. Walker, ISB No. 1303
Delton L. \Valker, ISB No. 5839
Judson W. Tolman, ISB No. 7466
S. Fred Wheeler ISB No 5063
Walker Law Offices
232 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-0390
Facsimile: (208) 414-0404
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Clerk Oii;.trict Court

Attorneys for Defendant
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMP ANY, a
ditch company existing under the laws of the
State of Idaho,
Plaintiffs,
vs.
ROBERTI HARVEY AND MARGARET
HARVEY,
Defendants.

________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-01803
MOTION IN LIMINE
MOTION TO BIFURCATE,
MOTION TO AMEND PLEADINGS,
AND MOTION FOR CLARIFICATION

COMES NOW the Defendants by and through their attorney of record, Lary C. Walker of
Walker Law Office and makes the following motions and seeks clarification on the issues
enumerated below.

MOTION IN LIMINE
In relation to the prior civil litigation between Plaintiff and Rex Dean Knudson, this
Court has previously noted that it "does not place much weight, if any, into the civil proceedings
where the Harveys were found 95 percent negligent." The Court also noted that Harveys were
not a party to this prior litigation.

Whereas Harveys were not parties to the prior litigation and

did not have the opportunity to defend themselves from accusations against them, use of and
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reference to this pnor litigation is more prejudicial than helpful for the current litigation.
Accordingly, Defendants move for a court order directing the Plaintiff to make no reference,
com.Inent, or indication in any way tkough any witness at trial, any pleading, exhibit, or
document relating to the finding of negligence by the jury in that court proceeding known as
Knutson V. Lower Payette Ditch Company, Case NO. CV-2006-588.

MOTION TO BIFURCATE

For the reasons set forth in the accompanying memorandum, the issues before the Court
on Plaintiffs claim are completely equitable and the only legal issues is the amount of just
compensation owed to Defendants should the relief requested by Plaintiff be granted.
Accordingly, Defendant requests that the trial in this matter be bifurcated allowing the Court to
first determine the equitable issues and then for a separate determination of the just
compensation due to Defendants should the reliefrequested by Plaintiff be granted.

MOTION TO AMEND ANSWER
For the reasons set forth in the accompanying memorandum, Defendants seek leave to
amend their Answer to include a claim for inverse condemnation in connection with the taking of
Defendants' property by Plaintiff.

MOTION FOR CLARIFICATION

The Defendant's further move for clarification as to the following issues:
A.

What issues before the Court are to be tried solely by the Court and which
issues are to be tried with the assistance of a jury?

B.

Does the tiling of appurtenant water rights from the dominant tenement
constitute a taking under the U.S. Constitution and/or Idaho Constitution?

C.

If the injunction requested by Plaintiff is a taking of Harveys' property, is

Plaintiff obligated to pay just compensation prior to obtaining the
injunction?

Page 2 of 3 Motion In Li.mine, Motion To Bifurcate, Motion To Amend Pleadings, and Motion For Clarification
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DATED this the _,'_ day of February,

10

WALKER LAW OFFICE

Judson W. Tolman

1

/

CERTIFICATE OF SERVICE
day of February, 2010, I caused to be served on
the following a true and correct copy of the foregoing document by the method indicated below:

I DO HEREBY certify that on the

D
D
D

Barker Rosholt & Simpson, LLP
PO Box 2139,
Boise, ID 83701.
Fax: (208) 344-6034

~

By U.S. Mail, postage prepaid
By Overnight
By Hand
By Facsimile

Judson W. Tolman
/
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Lary C. Walker, ISB No. 1303
Delton L. Walker, ISB No. 5839
Judson \V. Tolman, ISB No. 7466
S. Fred Wheeler, ISB No. 5063
\Valker Law Offices
232 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-03 90
Facsimile: (208) 414-0404
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fN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, fN AND FOR THE COUNTY OF WASHfNGTON

LOWER PAYETTE DITCH COMP ANY, a
ditch company existing under the laws of the
State ofldaho,
Plaintiff,
vs.
ROBERT I. AND MARGARET HARVEY,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-01803

MEMORANDUM fN SUPPORT OF
MOTION fN LIMfNE, MOTION TO
BIFURCATE, MOTION TO AMEND,
AND MOTION FOR CLARIFICATION

----------------)

COMES NOW, ROBERT AND MARGARET HARVEY, by and through their
attorneys at Walker Law Office including the undersigned, and sets forth this
memorandum in support of Defendants' Motion In Limine, Motion To Bifurcate, Motion
To Amend and Motion For Clarification.

MOTION IN LIMINE
As the Court previously noted at the hearing for a temporary injunction, Harveys
were not parties to the Knudson proceeding and it was easy for the Plaintiff in such
proceedings to push fault onto a "ghost defendant", namely Harveys. Relevant evidence,
Page 1 of 7
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under I.R.E. 401 is "evidence having any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less probable than
it would be without the evidence." And even if evidence is deemed relevant it should be
excluded if it is "more prejudicial than probative." See LR.E. 403. In the present case,
the proceedings in Knudson are irrelevant to the issues presently before the court and any
use or mention of evidence or conclusions from the Knudson trial where Harveys did not
have the opportunity to defend themselves would substantially prejudice Harveys while
providing little, if any, probative value.

Accordingly, Defendants request that all

testimony about or reference to the Knudson trial, and any information, evidence, or
conclusions from the Knudson trial be excluded. Further, Defendants move for an order
that any reference in Plaintiff's complaint, trial memorandum, or other pleadings to the
above Knutson trial proceedings be removed, redacted, and in excluded from the trial
proceedings in this case. This motion includes the removal of paragraphs XV, XVI,
XVII, XVIII, XXVI, XXVIII, and XXX, including the re-alleging of these paragraphs in
counts one and two.

MOTION TO BIFURCATE

Plaintiffs claim and whether a taking will occur are equitable issues for the
Court.

I.

The only relief sought by Plaintiff is a Preliminary Injunction against Defendants
relating to the application of irrigation water to Defendants property.

See Plaintiffs

Petition for Preliminary Injunction. From the earliest reported cases, Idaho law has
deemed an injunction as being a form of equitable relief. See Bohanon v. Howe, 2 Idaho
453, 17 P. 583 (1988)(Plaintiff sought "equitable relief by injunction"); Smith v. Albert
Page 2 of 7
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& British Columbia Exploration & Reclamation

Co., 9 Idaho

399,

74 P.

1071 (l 903)(stating "This is a suit for equitable relief alone, and the interference of the
court by injunction is the sole relief sought").

Recent case law is consistent with these

early Idaho cases. See Kirkman v. Stoker, 134 Idaho 541, 6 P.3d 397 (2000); Payne v.
Skaar, 127 Idaho 341,900 P.2d 1352 (1995).
As to Plaintiffs equitable claim for injunction, "It is generally recognized that the
constitutional right to a jury trial applies only to legal claims and not equitable claims.
See e.g., Idaho First Nat'l Bank v. Bliss Valley Foods, Inc., 121 Idaho 266,274, 824 P.2d
841, 849 (1991 ). . .. there is no right to a jury trial for equitable actions." Ada County
Highway Dist. v. TSI, 179 P.3d 323, 332 (ID 2008). In Idaho First Nat. Bank v. Bliss
Valley Foods, 121 Idaho 266, 274, 824 P.2d 841, 849 (1991), the Supreme Court held
that, when matters within the court's equitable jurisdiction are being tried, the jury's
findings of fact are advisory only and that the trial court is required to find "the facts
specially and state separately its conclusions oflaw thereon." Id. (quoting I.R.C.P. 52(a)).
Even though a jury may sit in an advisory capacity when an equitable issue is being tried,
a demand for a jury must be properly made.

In the present case, Plaintiff has not

requested a jury trial in the manner required by Rule 38 of the I.R.C.P. and such failure to
serve a demand for jury trial constitutes a waiver under Rule 38(d) I.R.C.P.
Accordingly, the Court should set forth that Plaintiffs claim is equitable and will
be heard and determined by the Court sitting without a jury.
II.

The extent of just compensation is a legal question for the jury.
Plaintiffs claim is couched in terms of a preliminary injunction; however, the

effect of the relief sought by Plaintiff would be a taking of Defendants' property in
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violation of the U.S. and Idaho constitutions unless just compensation is paid prior to the
talcing.

The Talcings Clause of the Fifth Amendment of the Constitution of the United

States, made applicable to the states through the Fourteenth Amendment, Dolan v. City of
Tigard, 512 U.S. 374 (1994), provides: "[1\T]or shall private property be talcen for public
use, without just compensation." Article 1, § 14, of the Constitution of the State of Idaho
provides: "Private property may be talcen for public use, but not until a just
compensation, to be ascertained in the manner prescribed by law, shall be paid
therefore."

In response to Plaintiff's attempt to talce Harveys' private property,

Defendants assert as an affirmative defense that "The relief sought by Plaintiff would
violate the U.S. and Idaho Constitutions as an unlawful and unconstitutional talcing of
property without just compensation." See Defendants' Answer, p. 2. As opposed to
Plaintiffs equitable claim, the issue of just compensation is a legal issue for a jury.
The issue of whether a taking has occurred or will occur is a matter to be resolved
by the trial court. Tibbs v. City of Sandpoint, 100 Idaho 667,670,603 P.2d 1001, 1004
(1979) (citing Rueth v. State, 100 Idaho 203, 596 P.2d 75 (1978)). "In Rueth v. State, 100
Idaho 203, 596 P.2d 75 (1979), this Court held that all issues regarding inverse
condemnation are to be resolved by the trial court, except the issue of what is just
compensation. Once the trial court has made the finding that there is a talcing of the
property, the extent of the damages and the measure thereof are questions for the jury.
Id." Covington, 137 Idaho at 780. Following these holding by the Supreme Court, the
only issue to be resolved by the jury is the amount or extent of just compensation that
must be paid for the talcing. Accordingly, Defendant asks that this trial be bifurcated to
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first allow the Court to determine the equitable issues and with the damages or just
compensation to be determined by a jury is a subsequent proceeding.

MOTION TO AMEND

As mentioned previously, although couched as a preliminary injunction,
Plaintiff's claim is in effect an action for eminent domain. An eminent domain action is
initiated by the party seeking to condemn property for the public good. In contrast, "An
inverse condemnation action is an eminent domain proceeding initiated by the property
owner rather than the condernnor." Reisenauer v. State Dep't of Highways, 120 Idaho 36,
39, 813 P.2d 375, 378 (Ct. App. 1991).

"An inverse condemnation action cannot be

maintained unless an actual taking of private property is established." Snyder v. State, 92
Idaho 175, 179, 438 P.2d 920, 924 (1968). Further, "The property owner cannot maintain
an inverse condemnation action unless there has actually been a taking of his or her
property. Covington v. Jefferson County, 137 Idaho 777, 53 P.3d 828 (2002).

In the

present case, an actual taking has not yet occurred, therefore, applying the rulings in
Snyder and Covington, an action or counterclaim by Harveys for inverse condemnation
may be premature. However, should the Court grant the relief sought by Plaintiff without
requiring Plaintiff to pay just compensation then an unlawful taking will occur and an
inverse condemnation claim will then be ripe.

Although Defendant believes the

requirement that Plaintiff pay just compensation is properly stated as an affirmative
defense, Defendants request leave to amend their pleadings to assert an inverse
condemnation claim in order to clarify the issues before the Court.
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MOTION FOR CLARIFICATION

In discussions between counsel for the parties, it appears that there is some
disagreement as to what issues are to be tried by the Court and what issues will be
decided by a jury. As stated above, Plaintiff's claims are equitable and Plaintiff did not
properly request a jury trial. In order to adequately prepare for trial clarification on this
issue is needed from the Court.
A legal issue as to whether the removal of appurtenant water rights (which are
defined as real property by Idaho Statutes) from the 220 acres of dominant tenement or
dominant land constitutes a talcing of private property.

Whether such a removal

constitutes a talcing is a legal question for the Court's sole determination. To adequately
prepare for trial clarification on this legal point is needed from the Court.
And lastly, if the relief requested by Plaintiff would constitute a taking of
Harveys' property, then must just compensation be paid by Plaintiff prior to actually
taking the property? Again, clarification on this issue is needed from the Court.
J ,;--

DATED this the_{_ day of February, 2010
WALKER LAW OFFICE

Judson W. Tolman

/
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I DO HEREBY certify that on the / ' day of February, 2010, I caused to be
served on the following a true and correct copy of the foregoing document by the method
indicated below:

D
D
D

Barker Rosholt & Simpson, LLP
PO Box 2139,
Boise, ID 83701.
Fax: (208) 344-6034

[2]

By U.S. Mail, postage prepaid
By Overnight
ByHand
By Facsimile

Judson W. Tolman

1
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
BARKER ROSHOLT & SIMPSON LLP

1010 W. Jefterson St, Ste. 102
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P.O. Box 2139

Filed

Boise, iD 83701-2139
Telephone: (208) 336-0700
Fecsi...T.ile: (208) 344-6034

BETTY J. THOMAS
Clerk District Court
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
LOWER PAYETTE DITCH COMPANY, )
a ditch company existing under the laws of )
the State of Idaho,
)

Plaintiff.

)
)

vs.

ROBERT I. AND MARGARET HARVEY,)

Defendants,

Case No. CV 2009-01803

)
)

PRETRIAL CONFERENCE
MEMORANDUM OF LOWER
PAYETTE DITCH COMPANY

)
)
)

COMES NOW the Lower Payette Ditch Company, by and through its attorneys of
record, and pursuant to Rule 16(c) of Idaho Rules of Civil Procedure, hereby submits the
following Pretrial Conference Memorandum for the Court's consideration at the pretrial
conference on February 11, 2010.

1.

In this case the Lower Payette Ditch Company has requested a declaratory

judgment and preliminary and permanent injunction against Defendants Robert I. and Margaret
Harvey. The Harveys irrigate a 210 acre field immediately above a moving landslide, which has
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in the past destroyed segments of the Lower Payette Ditch Company's principle ditch, shutting
off irrigation to over 2,000 acres of inigated farm land. The Harveys continue to irrigate the
field above this hillside and have refused to discontinue or modify their irrigation of this field.
Tbis irrigation poses a threat to the ditch, the Ditch Company's water users, and the economy of
the county. The Ditch Company seeks a declaratory judgment that is has no duty to deliver
water to Harveys for use on tlris field because of the imminent threat to the ditch and an order
permanently enjoining Harveys from irrigating this field above the landslide.
2.

The admissions of the parties, based on the Complaint and Answer are;
a. This Court has jurisdiction over this action and venue is proper in this Court;
b. The Lower Payette Ditch Company is an Idaho non-profit corporation which

provides water to approximately 13,000 acres in Washington and Payette counties;
c. The Lower Payette Ditch Company was initially constructed in its present
location in about 1882;
d. Harveys own land on the bluff im."11ediately above t.'1e landslide, located in
Washington County. purchased from Cahill in 1987;

e. Harveys are shareholders in the Lower Payette Ditch Company and pump
water from the ditch up to their property on the bluff above the landslide;

f.

In July 2006, the hillside below the Harvey property failed, destroying a large

section of the Lower Payette Ditch. The Ditch Company incurred significant expense to re-route
the ditch to provide irrigation water to downstream shareholders. Service to these doV1111stream

shareholders was interrupted for several days while temporary facilities were constructed to
allow irrigation water to be routed around the failed section of the ditch. The Governor issued a
disaster proclamation based on the ditch failure;
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g. Rex Knudson filed suit against Harveys and the Ditch Compay. Harveys
settled with Knudson. The Ditch Company went to trial and the jury returned a verdict
attributing 9 5% of fault to Harveys and 5% to the Ditch Company. Mr. Harvey testified at trial;
h. In November 2008, after the trial, the Ditch Company wrote to Harvey
advising him of the jury verdict and that the Ditch Company would not continue to provide water

to be used on the bluff above the hill.

3.

Defendants have asked the Court for leave to amend this Answer. This motion is

responded to in a separate pleading. There is no basis fot· amending the pleadings.
4.

This case is set for a four-day jury trial. Plaintiff has identified thirteen "may

call" witnesses in the attached witness list. Defendants have identified eight witnesses.
5.

The parties stipulated and the Court infonnally agreed to identify witnesses and

exhibits by February 5, 2010.
6.

There is no need to refer any matters to a magistrate or special master.

7.

The parties have engaged in settlement discussions and have been unable to reach

a resolution.
8.

TI'l.e final Pretrial Order should incorporate the limitations on offering evide:ice

not previously disclosed in discovery and precluding parties from calling witnesses not disclosed
on the parties witness list (except impeachment witnesses) and not offering exhibits other than
those ex.changed (except impeachment exhibits) in the February 5, 2010 witness and exhibit lists.
9.

Pending Motions before the Court include several combined motions filed by

Defendants on February 2, 2010. Lower Payette Ditch Company is responding to these motions
contemporaneously.
10.

There is 110 need for any special procedures.
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Paragraphs 11, 12, and 13 of Rule 16(c) are not relevant in this matter.

Dated this 5th day of February, 2010.
BARKER ROSHOLT & Sil\,fPSON LLP

Albert P. Barker
Attorneys for Lower Payette Ditch Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on th.is 5th day of February 2010, I caused to be served a true
and coITect copy of the foregoing PRETRIAL CONFERENCE MEMORANDUM OF
LOWER PAYETTE DITCH COMPANY by the method indicated below, and addressed to
each of the following:

Filed with the Court via U.S. Mail.
Attorneys for Defendants Harveys
Delton L. Walker
Lary C. Walker

Walker Law Offices
232 Main Street
P.O.Box828
Weiser, ID 83672

__x_ U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
- - Facsimile
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Lary C. Walker, ISB No. 1303
Delton L. Walker, ISB No. 5839
Judson W. Tolman, ISB No. 5546
S. Fred Wheeler, ISB No. 5063
Walker Law Offices
232 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-0390
Facsimile: (208) 414-0404
Attorneys for Defendants

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY,
Plaintiff,
vs.
ROBERT HARVEY and MARGARET
HARVEY
Defendants.
________________

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-1803

MOTION TO VACA TE AND RESET
TRIAL

COME NOW, Defendants, ROBERT I. AND MARGARET HARVEY, by and
through their attorneys at Walker Law Office, and hereby moves this court to vacate the
trial setting and reset the same at convenience of court and counsel for the following
reasons:

1. Defendant has several motions pending before the court, and the ruling on some or all

of those motions will have an effect on the procedure and the evidence in this case. A
hearing on these motions is set for Thursday, February 11, at 10:30 a.m.

Page 1 of 5-Motion to Vacate and Reset Trial

2. Because there was no procedural schedule ordered by this court, the parties mutually
agreed that supplemental response to discovery would be filed on or before February 3,
2010. The pfu-ties further '-'-"""'"'...'"' to exchange ex..lubits and witness lists on or before
February 5, 2010.

3. The plaintiffs furnished to defendants supplemental discovery response, including two
CDs with over 600 documents on each CD, including minutes and expense records of the
ditch company.
4. It became apparent as witnesses were interviewed and documents reviewed that the
volume is overwhelming and new factual issues arose from that documentation, including
the fact that there was a merger sometime in the 1980s between Lower Payette Ditch
Company and two Ext. Ditch Companies which were separately organized and operated
historically on this area of the ditch involving the slides.

5. On the even.mg of February 4, 2010 defendants counsel received a phone call
indicating that they were overnighting an updated engineering report incorporating the
results of the studies, drillings, soil samples, and monitor sensor results from
documentation that had been developed during the pendency this action.

6. Defendants counsel received that documentation on 5 February, 2010, which report
changes the focus of this litigation not only on excess irrigation but any kind of irrigation
above the canal because of the underlying subsurface and type of soil under the Harvey
farm. As soon as the documents in that report was copied, the report was mailed to the
defendants two expert witnesses relating to geotechnical knowledge and soil science and
crop consumption.

7. The reports were also overnighted to defendants experts, but because they were
received and mailed out on Friday from Weiser, the experts did not get the reports until
Monday, February 8, 20] 0.
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8. On Monday, February 8, 2010 the plaintiffs filed a motion in limine to exclude any
evidence not submitted by February 5, 2010.

9. Defense counsel contacted these to expert witnesses, for supplemental depositions by
the plaintiff as orally discussed with defense counsel and then filed notices to take these
depositions on Tuesday, January 9, or as soon as defense counsel could contact the
witnesses and arrange for those depositions. Defense counsel has responded that the
witnesses are not available and said the expert witnesses want the opportunity to review
the updated report and make some response prior to any further depositions.

I 0. As of the date of filing this motion defense counsel has not been able to contact Dr.
Donald Horneck, with Oregon State University experiment Station in Hermiston, Oregon
as he was in Arizona last week at an educational seminar and workshop and not yet
available.

11. Defense counsel was able to contact their geotechnical engineer, Stan Crawforth both
about the report and the depositions, and he reported that he had not yet been able to
finalize his review of the CDs sent in recent discovery by the plaintiffs, he had not yet
read the updated engineering report received on February 8, 2010, and needed further
factual discovery of the records and minutes of the extension ditch companies which
were unknown until the discovery responses recently by the plaintiffs.

12. Defense counsel has made every reasonable effort comply with discovery stipulations
and agreements between the parties, however because of the voluminous nature of the
response and the recent engineering reports, proper representation and defense for the
defendants in this case cannot be achieved at this late date.

NOW THEREFORE, the defendants, by and through their attorney, Lary C. Walker
moves this court to vacate the trial and reset the same at convenience of court and counsel
allowing sufficient time for the experts to reasonably respond to the significant changes
in plaintiffs position found in the engineering report received February 5, 2010.

Page 3 of 5 DEFENDANTS' RESPONSE TO FIRST REQUESTS FOR ADMISSION,
INTERROGATORJES AND REQUESTS FOR PRODUCTION TO DEFENDANTS HARVEYS
~jit
00-or.:-"lis
!i;.4

Respectfully submitted over signature of counsel who is familiar ·with the facts and
circumstances

this case.

Dated this eighth day of February, 2010.

~~H0
i,JA,f~
l
Lary Cr_alker
Attorney for the defendants
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CERTIFICATE OF SER VICE
I DO HEREBY certify that on the_ day cf February, 2010, I caused to be served on
the following a true and correct copy of the foregoing document by the method indicated below:

Albert Barker
Attorney for Plaintiff
POBox2139
Boise, ID 83701

D
D
D
~

By U.S. Mail, postage prepaid
By Overnight Mail
By Hand
By Facsimile 344-6034

LaryC. W er
Attorney for Defendants
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY,
a ditch company existing under the laws of
the State of Idaho,
Plaintiff,
V.

)
)
)
)
)
)
)
)

)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)

Case No. CV 2009-01803
PLAINTIFF'S MEMORANDUM
IN OPPOSITION TO MOTION IN
LIMINE, MOTION TO
BIFURCATE, 1\1:0TION TO
AMEND AND MOTION FOR
CLARIFICATION

COMES NOW, the Plaintiff, the LOWER PAYETTE DITCH COMP ANY, by and
through its counsel of record, and hereby submits this Memorandum in Opposition to the
Defendants' Motion in Limine, Motion to Bifurcate, Motion to Amend, and Motion for
Clarification. The Defendants' Motion is untimely, and legally and factually inaccurate. This
Court should deny the Defendants Motions in their entirety.
Defendants style their various motions as a Motion in Limine, a Motion to Bifurcate, a
Motion to Amend Pleadings and a Motion for Clarification. The first motion relates to Harvey's
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MOTION IN LIMINE,
MOTION TO BIFURCATE, MOTION TO AMEND AND MOTION FOR
CLARIFICATION
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involvement in the Knudson lawsuit. The second motion, to Bifurcate, seeks to belatedly create
a new forum for an unpleaded legal theory. The third motion, to Amend the Answer, seeks to
plead a new affirmative defense on the eve of trial. The fourth motion, to Clarify, asks the court
to explain which issues are tried to the jury and which to the court, and then seeks an advisory
opinion about an unpleaded claim for damages.
We address the motions in the order raised.

OPPOSITION TO MOTION IN LIMINE
Harveys' first motion confuses the issue of whether Harvey, who settled the Knudson
litigation, is bound by the prior jury verdict in that case with the issue of whether the Court and
jury in this case is entitled to consider what happened in the Knudson litigation in any manner at

all. Lower Payette Ditch Company understands that this Court has concluded that Harveys are
not bound by the verdict because they settled out with Knudson rather than facing the jury.
However, the proceedings, admissions, statements, positions taken in the prior lawsuit, and the
outcome are directly relevant to this action.
This is the third lawsuit involving the Ditch Company and Harveys. The first was an
action to establish an easement for the ditch. The second was the Knudson lawsuit. This is the
third. Interestingly, in the second lawsuit, Harveys sought to preclude all discussion of and even
discovery into the facts surrounding the first suit. This Court denied Harveys Motion for
Protective Order on July IO, 2007, and the first litigation was part of the background evidence
adduced at the second trial.
The only basis Harveys raise in support of this motion is that they argue the evidence is
irrelevant and prejudicial. They cite no case law authority to support either position. Idaho Rule
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40 l and 403 rejects Harveys cramped interpretation of relevance. As the Evidence Committee
concluded in its comment on IRE 401:
"Whether the evidence tends to prove a fact that is 'of consequence to the
determination of the action' should not be narrowly construed to mean only
evidence that directly tends to prove a fact bearing on the issues as framed by the
pleadings if amended within the discretion of the court under I.R.C.P. 15(b). The
Idaho Committee agrees with the broad interpretation of the rule by the federal
courts. Evidence may be indirectly consequential when offered to attack or
support the credibility of a witness, to explain or aid the factfinder in
understanding other consequential evidence, or to lay foundation for testimony or
the admission of other consequential evidence. See, ~ ' Berkey Photo, Inc. v.
Eastman Kodak Co., 603 F.2d 263 (2 nd Cir. 1979), (1980); Travis v. United
States, 269 F.2d 928 (10 th Cir. 1959); United States v. Iaconetti, 406 F. Supp. 554
(E.D. N.Y.) aff'd 540 F.2d 574 (2 nd Cir. 1976), cert. denied, 429 U.S. 1041, 97
S.Ct. 739, 50 L.Ed.2d 752 (1977); United States v. Giese, 597 F.2d 1170 (9 th Cir.
1979), cert. denied, 444 U.S. 979, 100 S.Ct. 480, 62 L.Ed.2d 405 (1979).
Rule 401 requires only that the proffered evidence have 'any tendency' to
make the existence of the fact more or less probable. Each item of evidence need
not alone have probative value if the cumulative effect is probative. See,~.
United City Dep't of Social Servs., 649 F.2d 134 (2 nd Cir. 1981); Bowden v.
McKenna, 600 F.2d 282 (1 st Cir.), cert. denied, 444 U.S. 899, 100 S.Ct. 208, 62
L.Ed.2d 135 (1979)."
Here the evidence of this prior litigation is substantially and inextricably intertwined with
this case. This case involves the same threat, the same property, the same parties (without
Knudson), many of the same witnesses, and much of the testimony developed for that trial is the
foundation for the testimony in this case.
The Lower Payette Ditch Company as a "corporation owning or controlling [the] ditch,"

has a duty "during the time from April first to the first day of November of each year, [to] keep a
flow of water therein sufficient to the requirements of such persons as are properly entitled to the
use of the water therefrom[.]" LC. § 42-1201. Further, "the owners or constructors of ditches,
canals, works or other aqueducts, and their successors in interest, using and employing the same
to convey the water of any stream ... must carefully keep and maintain the same, and the
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embankments .... by which such waters are or may be conducted, in good repair and condition so
as not to damage or in any way injure the property or premises of others." LC. § 42-1204. This
legal obligation necessitated the filing of this lawsuit, after the verdict was entered in the

Knudson litigation, when the jury put the Ditch Company on formal notice that there was a
substantial and imminent threat to its ditch posed by the Harveys continued irrigation of their
property on the slide above the ditch. The Ditch Company cannot ignore the jury's finding.
The fact of the entry of the verdict and judgment against the Harveys entered in the

Knudson litigation forms the very basis for the filing of this lawsuit. As Defendants recognize
Idaho Rule of Evidence 401 describes relevant evidence as any "evidence having any tendency
to make the existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence." I.R.E. 40 I. The verdict entered
in the Knudson litigation held the Harveys negligent and 95% responsible for the hillside failure
that caused the Ditch Company's ditch to be seriously damaged and the damages sustained by

Mr. Knudson. This action seeks a declaratory judgment pursuant to Idaho Code§ 10-1201, et
seq., that based on the Knudson findings of negligence on the part of the Harveys, and the
additional evidence developed since the institution ofthis lawsuit, that there is a continuing and
imminent threat of harm to the Ditch Company's ditch and the downstream landowners who
depend upon the flow of water in the ditch for their farms and livelihoods.
Defendants argue that as the unrepresented "ghost defendant" they were unfairly
burdened with the verdict entered in the Knudmn litigation, and that for that reason reference to
the Knudson litigation and the verdict entered therein would be unfairly prejudicial. This
argument is without merit. The Harvey's participated fully as parties to the litigation up until the
point that they determined to settle their case with Mr. Knudson. They made the decision to
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walk away from that lawsuit. Their claim that they were unaware that they would be listed on
the verdict form, does not change the fact that they were found responsible.
In Cookv. Skyline Corp., 135 Idaho 26, 33, 13 P.3d 857,864 (2000) the Supreme Court.

citing Davidson v. BECO Corp., 114 Idaho 107, 753 P.2d 1253 (1987), recognized that
"[p]robative evidence is always prejudicial to someone." The Court also warned against giving
unfair weight to the prejudicial portion of the I.R.E. 403 analysis. In this case, the fact of the
litigation between Knudson, the Ditch Company, and the Harveys, and the verdict that resulted
from that action, is highly relevant and probative of the Ditch Company's action for declaratory
judgment and injunctive relief. The result in that case forms the legal basis for the Ditch
Company's duty to pursue this action. Therefore, the Defendants Motion in Limine should be

Moreover, there are a number of credibility and context issues which require reference to
the prior litigation. Lower Payette Ditch Company may cross-examine Mr. Harvey about
inconsistent statements and inconsistent positions taken in the two lawsuits. Another example, is
that Harveys' expert claims in his deposition that he did not have the time or opportunity to fully
investigate the causes of the landslide or Harveys' irrigation practices. This assertion is not
credible in light of the two years that Harveys were involved in the prior litigation. There are
many more examples.
Harvey's demand that all reference to the Knudson litigation be stricken is without any
legal basis.
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OPPOSITION TO MOTION TO BIFURCATE
Harveys next motion is styled as a motion to bifurcate. In reality, it is a tardy challenge
to this court's prior order setting the case for a jury trial and an attempt to raise a new legal issue
on the eve of trial. TI1is new issue is not only too late, it is wrong as a matter of law.
I. Right to a Trial by Jury:
First, Defendant inaccurately characterizes the Ditch Company's causes of action in this
case. The Complaint includes two causes of action seeking first, a declaratory judgment that
Harveys' irrigation of the hillside above the canal poses a substantial and imminent threat of
harm, and permitting the Ditch Company to refuse to deliver water to this property which is the
source of the harm. The irrigation of the property constitutes a nuisance by threatening the
ditch/canal under Idaho Code § 52-101 and therefore pursuant to Idaho Code § 52-111 "may be
enjoined or abated, as well as damages recovered." This leads to the Ditch Company's second
cause of action seeking a permanent injunction in accordance with Idaho Rules of Civil
Procedure 65(a), 65(d) and 65(e).
The declaratory judgment act, Idaho Code§ 10-1209 explicitly provides "(w]hen a
proceeding under this act involves the determination of an issue of fact, such issue may be tried
and determined in the same manner as issues of fact are tried and determined in other actions at
law or suits in equity in the court in which the proceeding is pending" (emphasis added).
Further, it common for courts to employ advisory juries in actions for declaratory and injunctive
relief sounding in nuisance. Payne v. Skaar, 127 Idaho 341,900 P.2d 1352 (1995); Carpenter v.
Double R Cattle Co., Inc., 108 Idaho 602, 701 P.2d 222 (1985); McNichols v. J.R. Simplot Co.,
74 Idaho 321,262 P.2d 1012 (1953).
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For this reason, the Ditch Company, in open Court, invoked its request that this matter be
tried to a jury for purposes of determining the issues of fact. The notice requesting trial setting
and response filed with the Court both indicated that the parties had not agreed to a jury ofless
than 12 persons. On December 4, 2009, the Court issued its Notice setting this matter for a jury
trial to commence February 16, 2010. Harveys did nothing with this notice of trial setting until
davs before the trial. Harveys have waived any objection to empanelling a jury, by sitting on
their hands.
The Ditch Company may try issues of fact to the jury pursuant to LC. § 10-1209,
precedent established in the case law of Idaho, and this Court's Order setting the matter for trial.
The Ditch Company recognizes that the jury will pass judgment on questions of fact, and that
this Court will fashion injunctive relief based on the jury's conclusions.
II. Abating a Nuisance Does Not Effect a Talcing, and the Ditch Company is not a State
Actor Capable of Effecting a Taking:
Second, the Harveys claim that they are entitled to a jury to assess compensation for
abating the nuisance or injury caused by Harvey is not well taken. If the Ditch Company
demonstrates that Harveys irrigation is causing damage and should be enjoined, and the Court
enters an Order permanently enjoining the Harveys from irrigating the property at issue, no
taking could possibly occur. The Harveys still own their land and their water rights. They
cannot use their property to harm another's property. Further, the Ditch Company is a private
actor seeking injunction to prevent injury, not a state actor, and therefore cannot effect a taking.
Furthermore, Harvey only alleged a possible infringement of constitutional rights as an
affirmative defense. Harvey did not plead a counterclaim or any claim for damages. There is no
affirmative claim to try, even if Harvey's theory that he has to be paid to stop injuring someone
PLAINTIFF'S MEMORMTDUM IN OPPOSITION TO MOTION IN LIMINE,
MOTION TO BIFURCATE, MOTION TO AMEND AND MOTION FOR
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else has any merit. Harveys' argument that there is any portion of the action to be birfurcated to
determine just compensation is without merit.
The Lower Payette Ditch Company is a private non-profit company formed in 1882 for
the purpose of constructing ditches and delivering irrigation water to the shareholders. Harvey, a
shareholder, admitted this fact in his Answer. It is not a state actor. Like the AberdeenSpringfield Canal Company in Aberdeen-Springfield Canal Co. v. Peiper, 133 Idaho 82, 92-93,
982 P.2d 917, 927-928 (1999), while it is "similar to an irrigation district in some respects, they
are materially different in their organization and regulation." Id.
Section 6-902(2) of the Idaho Code classifies irrigation districts as political
subdivisions of the state, which are inherently state actors .... Operating companies
like ASCC, however, are privately owned corporations, and as such act under
color of state law only where there is significant state involvement in the action.
Id. That is not the case here. There has been no state involvement in this action undertaken by
the Ditch Company to protect its ditch. As it is not a state actor, the Ditch Company cannot be
subject to an action for a talcing.
Moreover, the Ditch Company's action for injunctive relief to prevent Harvey from
causing further damage to its ditch cannot be a talcing. To the contrary, the Ditch Company is
trying to prevent Harvey from literally taking away or injuring its ditch. The Ditch Company is
just protecting its property from harm.
The Ditch Company is seeking an injunction to prevent the continuing damage caused to
its main delivery canal because of the Harveys' irrigation water infiltrating the slip plane and
causing the hillside to fail. A nuisance is defined by Idaho Code § 52-101 as "[aJnything that is
... an obstruction to the free use of property, so as to interfere with the comfortable enjoyment of
life or property, or unlawfully obstructs the free passage or use. in the customary manner, of any
navigable lake, or river, stream, canal, or basin, .. .is a nuisance." Id., (emphasis added.) An
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO MOTION IN LIMINE,
MOTION TO BIFURCATE, MOTION TO AMEND AND MOTION FOR
CLARJFICA TION
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action for an injunction to prevent one private party from injuring another private party does not
constitute a taking or an actionable claim for inverse condemnation. For this additional reason,
the Motion to Bifurcate and Motion to Amend must be denied.
OPPOSITION TO MOTION TO AMEND
Harvey's next motion asserts that they want to amend their pleadings in some undefined
way to assert a "claim" of inverse condemnation. Only a state actor can be held liable for an
inverse condemnation, and the Ditch Company is not a state actor. Therefore the Defendants
request to to amend their Answer to add a claim for inverse condemnation must be denied. The
Defendants cannot plead such a cause of action against the Ditch Company, because the
elements cannot be met. For these independent reasons, the Motion to Amend should be denied.
For the same reasons that Harveys could not require the Ditch Company to pay them to stop
harming the ditch under a "takings" claim, there is likewise no legally cognizable "inverse
condemnation claim."
Defendants citation to Covington v. Jefferson County, 137 Idaho 777, 53 P.3d 828 (2002)
shows just how baseless their inverse condemnation theory is. There the Idaho Supreme Court
held that the claimants failed to state a cause of action for a taking or inverse condemnation
when they asserted that the County's action in operating a gravel pit on adjacent land diminished
the value of their land. hl._at 781-82. Because they could not show that the County's operation
resulted in their land having no value, they failed to properly allege a takings. Id at 782. Like in
Covington, Harveys' do not allege that they have lost (or will lose) all use ofthis property, if the
Court grants the requested relief. There can be no inverse condemnation claim as a matter of
law.
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Finally, this motion brough: on the e , e cf trial, is far too late in these proceedings to be
1

considered.
OPPOSITION TO MOTION FOR CLARIFICATION

The Defendants' Motion for Clarification appears to restate most of the previous motions
set forth in its Motion, except the Motion in Limine. The Ditch Company has already
demonstrated the basis on which it is entitled to a advisory jury to hear the issues of fact pursuant
to Idaho Code § 10-1209, case precedent in the State of Idaho, as well as this Court's Order
entered December 4, 2009.
The Ditch Company's action to prevent Harvey from causing injury to its ditch does not
effect a taking and it cannot be held liable for inverse condemnation. The Ditch Company is not
a state actor, and if it is granted the relief it seeks, would not take anything from the Harveys.

Harveys still own the water right shares and those shares are transferrable.
CONCLUSION

FOR THE FOREGOING REASONS, the Plaintiff, Lower Payette Ditch Company
hereby requests an Order of this Court DENYING the Plaintiffs Motion in Limine, Motion to
Bifurcate, Motion to Amend, and Motion for Clarification.

Dated this 5th day of February, 2010.
BARKER ROSHOLT & SIMPSON LLP

/sJie;;M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day of February, 2010, I caused to be served a true
and correct copy of the foregoing PLAINTIFF'S MEMORANDUM IN OPPOSITION TO
MOTION IN LIMINE, MOTION TO BIFURCATE, MOTION TO AMEND Ai~D
MOTION FOR CLARIFICATION by the method indicated below, and addressed to each of
the following:
Filed with the Court via U.S. Mail.
Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Judson W. Tolman
S. Fred Wheeler
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672

__K. U.S. Mail, Postage Prepaid
U.S. Mail, Certified
Hand Delivered
_ _ Overnight Mail
Facsimile
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Shelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE

STATE OF IDAHO,IN AJ~D FOR THE COlJNTY OF WASHINGTON ,,0
Flied

LOWER PAYEITE DITCH COMPANY,
a ditch company existing under the laws of
the State of!daho,

Plaintiff,
vs.

)

BETTY J. THOMAS

)

Cfe:-k District Court

j)
)
)
)
)

ROBERT I. AND MARGARET HARVEY, )
Defendants.

'-111.-d~

)
)

.t:

$:'I~,'/,

M.
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Case No. CV 2009-0103

STIPULATED TRIAL
SCHEDULING ORDER AND
ORDER ENJOINING CERTAIN

ACTIVITIES PENDING THE
CONCLUSION OF THE TRIAL

After hearing, this Court orally granted the Defendants Motion to Vacate and Reset Trial
on February 11, 2010. The Court further ordered that the parties present for the Court's
consideration a stipulated trial schedule. At the time the Court ordered the submission of a trial
schedule, no trial dates ha.cl been proposed to the parties or agreed upon among the parties,
therefore, this order does not include specific dates, but nonethe1ess, includes a schedule that will
be followed based on the dates that are eventually assigned for the trial in this action.

THEREFORE, it is hereby Ordered that the following schedule be adopted in the aboveentitled litigation:
I) Plaintiff has provided expert witness reports to Defendants. Defendants shall provide
expert witness reports containing all information required to be disclosed under Idaho Rule of
Civil Procedure 26(b)(4) not later than March 26, 2010. The parties shall timely supplement all
expert reports if new data becomes available.

STIPULATED TRIAL SCHEDULING ORDER AND
ORDER ENJOINING CERTAIN ACTIVITIES
PENDING THE CONCLUSION OF THE TRIAL
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2) Fact Discovery shall close not later than six weeks prior to the trial of this action.
This means that all responses to fact discovery must be served not later than six weeks prior to
the commencement of the trial in this action.
3) Expert discovery shall close not later than eight weeks prior to the trial of this action.
This means that all expert witness disclosures must be exchanged and depositions concluded not
later than eight weeks prior to the commencement of the trial in this action.
4) All dispositive motions must be heard not later than four weeks before the
commencement of the trial in this action. Any other pre-trial motions must be heard not later
than two weeks before the commencement of the trial in this action.
5) The parties shall exchange, and submit to the Court, at least fourteen (14) days prior
to the commencement of the trial in this action; Witness Lists. Exhibit Lists, and proposed Jury
Instructions. The parties shall further exchange ALL proposed exhibits not later than fourteen
(14) days prior to the commencement of the trial in this action. A copy of each parties proposed
exhibits must be submitted to the court clerk at the pretrial conference held in this matter.
6) Defendants stipulated and agreed in open court at the pre-trial conference held in this
matter on February 11, 2010, that they would not irrigate that portion of their field lying south of
the soil moisture sensors installed in the field, until after this action is finally decided on the
merits.
7) This Court then orders that a four day trial on this matter be held in the District Court
in and for the Third Judicial District Court in Washington County, Idaho to commence on the

i"'~ __• 2010 at Cf W g.m. At this time there are motions pending concerning
f.!__day
of_____
whether this matter will be tried to the Court or to a jury. The Court will take up those Motions

STIPULATED TRIAL SCHEDULING ORDER AND
ORDER ENJOINING CERTAIN ACTIVITIES
PENDING THE CONCLUSION OF THE TRIAL
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in a timely manner, after hearing.

JJ',d

;s~Jc

'.S

opinio~1 not later than for·· weeks prior to

the commencement of the trial.
8) A pretrial conference to be held in the District Court in and for the Third
Judicial Court in Washington County, Idaho, is hereby scheduled for the 22 nd day of
June, 2010, at 10:00 a.m. All briefs shall be submitted to the court at least two weeks
prior to this hearing date.
IT IS FURTHER ORDERED, that the Defendants Harveys shall not irrigate that
portion of the field at issue in this litigation south of the D-D' line indicated in Figure 1 to
the 2010 expert report of the Plaintiff until after a final judgment has been entered in this
action, after a trial on the merits, which expressly permits the Defendants to resume
irrigation.
Dates this

1

~ ~ y of March, 2010.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this $!:day of March, 2010, I caused to he served a true
and correct copy of the foregoing STIPULATED TRIAL SCHEDULING ORDER AND
ORDER ENJOINING CERTAIN ACTIVITIES PENDING THE CONCLUSION OF THE
TRIAL by the method indicated below, and addressed to each of the following:
Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O.Box828
Weiser, ID 83672

.,,,,.- U.S. Mail, Postage Prepaid
_ _ U.S. Mail, Certified
Hand Delivered
_ _ Overnight Mail
Facsimile

Attorneys for PlaintiffLPDC:

AJbert P. Barker
Shelley M. Davis
Barker Rosholt & Simpson, LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise. ID 83701-2139

~ U.S.

Mail. Post.age Prepaid
_ _ U.S. Mail. Certified
Hand Delivered
_ _ Overnight Mail

STIPULATED TRIAL SCHEDULING ORDER AND
ORDER ENJOINI~G CERTAIN ACTIVITIES
PENDING THE CONCLUSION OF THE TRIAL

Facsimile
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
LOWER
PAYETTE
DITCH
COMPANY, a ditch company existing
under the laws of the State ofldaho,
Plantiff,

-vsROBERT
HARVEY,

I

AND

Defendants.

MARGARET

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CLARIFICATION MEMORANDUM
AND ORDER

Case No. CV09-1803

The parties in the above named case have indicated that there are motions
pending or that the Court has matters under advisement. This Court has reviewed
the complete Court record. This Court does not believe that there are any pending
motions or that it has under advisement any matters.

But for guidance and

clarification this Court will briefly summarize the Court record and enter orders of
clarification.
On February 27, 2009, the Lower Payette Irrigation Company (LPIC) filed
a complaint against Robert and Margaret Harvey (Harvey). LPIC requested a
declaratory judgment and permanent injunction prohibiting Harvey from
Clarification Order --1
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irrigating approximately 220 acres of their land on top of the bluff. LPIC alleges
that the irrigation of the land causes landslides in the area of its primary delivery
ditch, which was constructed in 1882, resulting in irreparable damage to
downstream irrigators. LPIC is a non-profit corporation which provides water to
approximately 490 landowners of approximately 13,000 acres.
Harvey purchased the irrigated 220 acres in 1987 from Cahill. In 1978
Cahill purchased from LPIC I 00 shares to irrigate the 220 acres on the top of the
bluff. LPIC contends that Harvey's irrigation water enters the ground water of the
hillside resulting in multiple slides in the area and damage to the primary delivery
ditch of LPIC and adjoining landowner.

LPIC further contends that prior to

irrigation on the bluff LPIC did not experience breaks or slides in the ditch which
caused interruption in delivery of irrigation water to downstream shareholders. In
December 2003, LPIC did repair a break in the ditch caused by a buried tree
trunk. As soon as water was turned into the ditch in April 2004, the repaired
section of tl-ie ditch failed.
In paragraph XI of LPIC complaint, it asserts that m 2004 LPIC
commenced an eminent domain or condemnation proceeding against Harvey
which was settled in December 2005. The trial on this declaratory judgment and
permanent injunction was scheduled for February 16, 2010. A few months before
trial during a pretrial conference hearing this Court heard for the first time that
LPIC was a private company not an irrigation district and did not have the power
of eminent domain or condemnation. Further on the eve of trial February 8, 2010

Clarification Order --2
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LPIC filed a pretrial memorandum for the first time mentioning "nuisance" and
causes of action under Idaho Code sections 52-10 I and 52-1 I 1.
In 2006, Knudson filed a complaint against Harvey and LPIC. Knudson
alleged their negligence caused the collapse of the hillside above the primary
deliver ditch on July 5, 2006 resulting in property damage to Knudson. Before
the jury trial Harvey settled the claim against them and Harvey was dismissed
from the lawsuit. Harvey did not participate in the Knudson jury trial as a party
only as a witness. The trial court properly included Harvey on the jury verdict
form as a possible negligence contributor. The Knudson jury found the ghost
person, Harvey, 95% responsible for the Knudson property damages. Based on
this jury verdict LPIC wants this Court to enter a declaratory judgment that LPIC
does not have to provide irrigation water to Harvey and further that this Court
prohibit Harvey from irrigating the 220 acres on top of the bluff by entering a
permanent injunction. This Court has declined and has consistently indicated that
the jury verdict in Knudson is not relevant to the issues in the case at issue and
has very little if any probative value to the issues before this Court.
LPIC has been monitoring the hillside and irrigation practices of Harvey
for some time. This Court has ordered ground moisture sensors and water flow
meters be installed. Moisture depths, soil types and characteristics have been
determined from test holes. This Court has ordered a sharing of this data. It was
the expectation of this Court that the parties would monitor and collect the data
for an entire year to include all four seasons as well as the irrigation season, have
the experts evaluate the data and then if the parties could not agree request a trial.
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This was also the desire of Harvey. LPIC contends the injury is too imminent and
the damage too irreparable to wait for another irrigation season. Consequently
this Court scheduled the trial in this matter for the first date available to all parties
July 13, 2010.
LPIC will have the burden of proving the elements for a declaratory
judgment and permanent injunction. The applicable proof standard is clear and
convincing evidence. LPIC will have to prove by clear and convincing evidence
that there is a real and imminent danger of substantial damages and that the
actions of Harvey irrigating 220 acres on top of the bluff is the cause of LPIC
damages. Bower v. Moorman, 27 Idaho 162, 147 P. 496 (1915); McCrary v.

Rosenkrance, 135 Idaho 509, 20 P.3d 693 (2001).
Harvey contends that LPIC cannot meet its burden of proof. On April 3,
2009 Harvey filed an Answer, in which Harvey asserts that their water rights are
constitutionally protected. LPIC will cause substantial damage to Harvey if it is
allowed to unilaterally take Harvey's property.
Harvey asserts they were not parties to the Knudson lawsuit at the time of
the jury verdict and are not bound in any way by the jury verdict. However, any
admissions or statements Harvey made in the Knudson trial are probably
admissible in the trial of the matter at issue before this Court.
Harvey contends that the slide area, in question in this case at issue, has
historically experienced slides before any irrigation of the bluff. Harvey contends
LPIC improperly constructed its primary delivery ditch in the slide area which is
the cause of the problems experienced by LPIC. Harvey will have the burden of

Clarification Order --4

0006:56

proof on their contentions of fact. The applicable standard is by a preponderance
of the evidence or more probably true than not.
On July 10, 2009, LPIC requested a jury trial as to issues of fact on its
declaratory judgment and permanent injunction actions.

LPIC had not earlier

timely requested a jury trial. On October 20, 2009, Harvey, consistent with their
earlier timely jury trial request, responded to trial setting requested a trial some
time after completion of the 2010 irrigation season (October 15, 2010).
The jury trial was scheduled for February 16, 2010. On February 2, 2010
several pretrial motions were filed and scheduled for hearing on February 11,
Harvey filed motions in limine, bifurcate, amend pleadings and

2010.

clarification. LPIC filed responsive arguments in opposition.

MOTION IN LIM/NE
Harvey requested this Court to prohibit LPIC from mentioning in anyway
the Knudson jury verdict. Harvey argues that they were not parties at the time of
the jury verdict in Knudson v. Lower Payette Irrigation Ditch Company,
\Vashington County Case No. CV-2006-588. They settled and were dismissed by
Knudson.

LPIC did not cross-claim to keep Harvey in the Knudson lawsuit.

LPIC chose to defend against Knudson negligence claim by presenting evidence
that Harvey was the proximate cause of Knudson's damages. LPIC convinced the
Knudson jury that Harvey's negligence was 95% responsible for the Knudson
damages.

This Court has consistently informed the parties that the Knudson

matter did not involve identical issues as the case at issue.

It did not have

identical parties since Harvey was dismissed prior to jury trial.
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Harvey

participated in the Knudson jury trial only as a witness. LPIC had a different
burden and standard of proof in Knudson than in the case at issue. LPI C is not
entitled to a jury trial on its requested relief of declaratory judgment and
permanent injunction. Consequently, the Knudson jury did not actually decide
the issues before this Court or render a final judgment on the merits. Ticor Title
Co. v. Stantion, 144 Idaho 110, 157 PJd 613 (2007).

This Court will continue to rule that the Knudson jury verdict is irrelevant.
IRCP 401 and 402. If the Knudson jury verdict has any probative value on the
matters at issue, then it is substantially outweighed by the danger of unfair
prejudice, confusion of the issues and misleading to the advisory and trial jury.
IRCP 403. However the testimony or any admissions of Harvey in the Knudson
matter may be admissible in the case at issue.

RIGHT TO A .JURY TRIAL

In its complaint, LPIC only requested the equitable relief of declaratory
judgment and permanent injunction. The Idaho Rules of Civil Procedure, Idaho
Code and case law clearly establishes that LPIC does not have a right to a jury
trial, as protected by the Idaho Constitution , as to equitable matters. Savage
Lateral Ditch WU.A. v. Pulley, 125 Idaho 237 (1994). Harvey and LPIC both

have a constitutionally protected right to a jury trial on the damage issue.
In an equitable matter, this Court may submit issues of fact to an advisory
Jury. LC. 10-1209 and IRCP 39(c). It is sometimes advisable to submit questions
of fact to an advisory jury. Bach v. Bagley, (2010 Op.No. 25). This Court would
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be required to make its own findings of fact, conclusions of law and order. IRCP
59(a).

Harvey timely requested a jury trial on the issue of damages. This Court
must determine the most efficient trial procedure. It would be difficult for a trial
jury to determine damages in a vacuum. This would require the parties to present
context evidence to the trial jury before the trial jury could determine the
appropriate amount of damages. It would not be fair to either party for this Court
to announce to the jury that the Court had entered a declaratory judgment or
permanent injunction and now consider the damage evidence and determine the
damages caused by LPIC.

Both parties would surely want to present more

context evidence to the jury from which it could determine the damage issue. If
this Court allows the jury to hear the presentation of the evidence as it 1s
presented to the Court on the equitable matters, then the jury has the context from
which to determine the damage issue. If this Court does not grant the equitable
relief, then the submission of the damage issue to the jury is rendered moot.
To avoid the presentation of the context evidence twice, once before the
Court and again before the trial jury on the damage issue, this Court will use an
advisory jury. This Court will bifurcate the trial to avoid the presentation of
needless evidence. The advisory jury will hear the declaratory judgment and
permanent injunction evidence.

After the advisory jury returns an advisory

verdict, this Court will render an oral ruling. If this Court grants the equitable
relief to LPIC, then the parties will present their evidence on the damage issue to
the same jurors.

Clarification Order --7

In the spirit of guidance, this Court is aware that the Washington County
jury pool may include several shareholders of LPIC or irrigators that did not know
an irrigation water provider could sell you water rights and then refuse to deliver
you waJer. Several Washington County property owners may be affected by the
decision in the case at issue. The Washington County Jury Commissioner should
increase the jury pool. Any prospective juror that is also a shareholder of LPIC
would have a debtor and creditor relationship with LPIC and be subjected to a
challenge for cause. IRCP 47 (h) 3. The granting of the equitable relief or any
award of damages will affect the shareholders costs which create a pecuniary
interest on the part of a prospective juror in the outcome or main questions of this
lawsuit. A challenge for cause would be appropriate and probably granted. IRCP
47 (h) 5.

AMENDED PLEADINGS

Harvey requested leave on the eve of trial to amend their answer. Also on
the eve of trial in its pretrial memorandum, LPIC mentioned for the first time a
nuisance cause of action. This Court is required to favor liberal grants of leave to
amend pleadings. IRCP 15 (a); Wickstrom v. North Idaho College, 111 Idaho
450, 725 P.2d 155 (1986). On February 11, 2010 this Court commented when the
trial was vacated that neither party would be prejudice by amending their
respective pleadings.

The parties indicated that the parties could file timely

amendments to their pleadings.

This Court indicated that once the amended
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pleadings were timely filed that matters could be handled by pretrial motions.
Neither party has filed any amended pleadings.

DAMAGES

This Court has consistently from setting a bond on the preliminary
injunction to the trial indicated that if LPIC was successful on its declaratory
judgment or permanent injunction, then Harvey will be able to pursue their claim
for damages as they asserted in their initial answer.

The Court has not yet

received a measure of damages but from what has been argued an appropriate
measure of damages may be the costs incurred to transfer the water rights to
another parcel of land. This Court has mentioned the difference between the fair
market value for irrigated land and dry land. The costs for removing the Harvey
irrigation system minus its salvage value is another possible measure of damages.
Harvey on the eve of trial mentioned relocation damages pursuant to LC. 7-711.
Other possible measures would be reduction in crop yield for a number of years
like the life expectancy of the Harvey irrigation system minus the production
costs. There are other possible measures of damage.
LPI C did not request any damages.

It claims that it is not damaging

Harvey because Harvey can transfer the water shares. As already mentioned this
transfer of water shares does not eliminate damages; however, it may reduce
them.
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CONCLUSION
In conclusion from this Court's review of the Court record neither party
has filed any amended pleadings.

Neither party has noticed any motions for

hearing since the trial was vacated and a new trial and pretrial schedule was
entered. No motions or matters are pending before or under advisement by this
Court.

ORDER
It is hereby ordered that any pretrial motions or amended pleadings must

be timely filed in accordance with the Idaho Rules of Civil Procedure.

Any

amended pleadings must be filed on or before May 3, 2010. All pretrial motions
must be timely filed and briefed in accordance with the applicable rule of
procedure. The motions will be noticed for hearing in the Washington County
Courthouse at 9:30 a.m. on June 18, 2010.

Because of this Courts previous

scheduled matters and the availability of staff to assist this Court all affidavits,
briefs or memoranda of law must be filed at least seven (7) before the scheduled
hearing date.
It is further ordered that the parties file with the Court on or before June

18, 2010 proposed advisory and trial jury instructions and verdict forms. Also on
or before June 18, 2010, the parties are ordered to file trial memorandum which
sets forth the elements of the theories of recovery or defense and supporting
authorities. The trial memorandum must also cite authorities for the elements or
measure of damages.
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The Washington County Jury Commissioner is ordered to expand the jury
pool to accommodate the e:x-pected challenges for cause. Thirteen jurors will be
sworn to serve as an advisory jury on the equitable issues of declaratory judgment

and permanent injunction. If the Court grants equitable relief to LPIC, then the
same thirteen jurors will sit as the trial jury on the issue of damages.

It is also ordered that the trial wiU be bifurcated. The parties will not
comment, mention" argue or present any evidence or testimony on the issue of
damages until after the Court orally renders the decision on the equitable issues.

It is finally ordered that no one is to make, any reference, comment or
indication in way through any attorney, witness, evidence, exhibit or document
relating to the jury verdict in Knudson V. Lower fay?tte.DitchCo;, Washington
County Case No; CV-2006-588 .

,.

...

bated.this /?'-day of.April, 2010.
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CERTIFICATE OF SERVICE
The undersigned certifies that on J,e -I#:.. day of April, 2010, s/he served a true and correct
copy of the original of the foregoing CLARIFICATION MEMORANDUM A.ND
ORDER on the following individuals in the manner described:
•

upon counsel for plaintiff:
Shelley M. Davis
Attorney at Law
P.O.Box 2139
Boise, Idaho 83701

•

upon counsel for defendants:
Lary C. Walker
Attorney at Law
P.O. Box 828
Weiser, Idaho 83672

and/or whens/he deposited each a copy of the foregoing ORDER in the U.S. Mail with
sufficient postage to individuals at the addresses listed above.

BETTY THOMAS, Clerk of the Court

By~~
eputy Clerk of the Court
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Lary C. Walker, ISB No. 1303
Delton L. Walker, ISB No. 5839
Judson W. Tolman, ISB No. 7466
S. Fred Wheeler, ISB No. 5063
Walker Law Offices
232 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-0390
Facsimile: (208) 414-0404
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
LOWER PAYETTE DITCH COMPANY, a
ditch company existing under the laws of the
State of Idaho,
Plaintiff,
vs.
ROBERT I. AND MARGARET HARVEY,
Defendants.

___________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-01803

AMENDED ANSWER AND
COUNTERCLAIM

COMES NOW, ROBERT AND MARGARET HARVEY, by and through their

attorneys at Walker Law Office, and answers Plaintiffs' complaint as follows:
AFFIRMATIVE DEFENSES

I.

Defendants deny each and every allegation in said complaint not herein
specifically admitted.

2.

Plaintiff fails to state a claim upon which relief can be granted.

3.

Plaintiffs claims are barred by the doctrine of assumption of risk.
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4.

Plaintiffs claims are barred by the doctrines of negligence and/or contributory
negligence by Plaintiff.

5.

Plaintiffs claims are barred by the doctrines oflaches, estopple and waiver.

6.

The relief sought by Plaintiff would violate the U.S. and Idaho Constitutions as an
unlawful and unconstitutional taking of property without just compensation.

7.

The relief sought by Plaintiff would be an unconstitutional constructive taking of
the appurtenant real property.
PARTIES

8.

Defendants admit the allegations in paragraphs I and II of the complaint.
JURISDICTION AND VENUE

9.

Defendants admit the allegations in paragraph III of the complaint.

10. Defendants admit that they own real property in Washington County, Idaho;
however, Defendants deny the remainder of the allegations in paragraph IV of the
complaint.
11. Defendants admit the allegations in paragraph V of the complaint.
GENERAL FACTS

12. In response to paragraph VI of the complaint, Defendants admit that they now
own property that was at one time owned by the Jim Cahill; however, defendants
lack knowledge or information sufficient to form a belief as to the truth of the
remaining allegations in said paragraph therefore Defendants deny such
allegations.
13. Defendants admit the allegations in paragraph VII of the complaint; however,
Defendants affirmatively state that the water pumped by Defendants from the
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Lower Payette Ditch is pursuant to Defendants' constitutionally protected water
rights and the water pumped by Defendants from the Lower Payette Ditch has
been utilized exclusively on land appurtenant to said water rights.
14. Defendants deny the allegations in paragraph VIII of the complaint.
15. Defendants admit that the Lower Payette Ditch was initially constructed in or
about 1882, Defendants deny the remainder of the allegations in paragraph IX of
the complaint.
16. Defendants deny the allegations in paragraph X of the complaint.
17. Defendants admit the allegations in paragraph XI of the complaint.
18. Defendants admit the allegations in paragraph XII of the complaint.
19. Defendants admit the allegations in paragraph XIII of the complaint.
20. Defendants admit the allegations in paragraph VIX of the complaint; however,
Defendants deny any inference that the events referenced in paragraph VIX where
in any way caused by Defendants.
21. Defendants admit the allegations in paragraph XV of the complaint.
22. Defendants admit the allegations in paragraph XVI of the complaint.
23. In response to paragraphs XVII and XVIII of the complaint, Defendants
affirmatively state that at the time of trial in the Knudson v. Lower Payette Ditch
Company proceedings Defendants were not a party to said litigation, did not
appear as a party at trial, and were not represented by legal counsel at said trial.
Defendants admit that Robert Harvey testified as a witness at said trial.
Defendants admit that prior to the trial in said litigation Defendants entered into a
settlement agreement with Knudson and that Defendants were dismissed from the
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litigation. Further, Defendants affirmatively state that, whereas Defendants were
not a party at the trial of the Knudson litigation and did not have the opportunity
to defend allegations made against them by the Lower Payette Ditch Company or
otherwise present evidence to defend themselves, such proceedings are not
binding upon or applicable to Defendants and therefore Defendants deny all
allegations in these paragraphs relating to these Defendants.
24. Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations made in paragraph XIX of the complaint; therefore,
Defendants deny the same.
25. In response to paragraphs XX, XXI and XXII of the complaint, Defendants admit
to receiving a letter from Plaintiff but Defendants deny the remainder of the
allegations in said paragraphs. Defendants affirmatively state that the contents of
said letter from Plaintiff do not give rise to a right by Plaintiff or otherwise
authorize Plaintiff to unilaterally take away Defendants' water rights for 220 acres
of property. Defendants assert that the taking of or interference with said water
rights would cause substantial damage to Defendants.
26. Defendants deny the allegations in paragraphs XXIII, XXIV, XXV and XXVI of
the complaint.
COUNT ONE-DECLARATORY JUDGMENT

27. Defendants answer paragraph XXVII of the complaint by repeating and realleging
the responses in paragraphs 1 through 25 above.
28. Defendants deny the allegations in paragraph XXVIII.
COUNT TWO-PRELIMINARY AND PERMANENT INJUCTION
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29.

Defendants answer paragraph XX.IX of the complaint by repeating and realleging
the responses in paragraphs 1 through 27 above.

30. Defendants deny the allegations in paragraph XXX of the complaint. Defendants
affirmatively state that Defendants were not a party to the Knudson action at the
time of trial and were not subject to the jury verdict or the judgment entered in
that case.

Accordingly, the facts, verdict and judgment adduced from the

Knudson litigation have no binding effect upon Defendants.

CLAIM FOR RELIEF
WHEREFORE, Defendants pray for judgment against Plaintiff as follows:
1.

That Plaintiffs claims be denied and that Plaintiff take nothing by way of
the complaint;

2.

That Defendants' constitutionally held property rights be recognized and
preserved;

3.

That pursuant to Rule 54 of the Idaho Rules of Civil Procedure and Idaho
Code§§ 12-120 and 12-121, and also pursuant to Ada County Highway
Dist. v. Acarrequi, 105 Idaho 873, 673 P.2d 1067 (1983) and the case law
following Acarregui, Defendants be awarded their costs and attorney fees
incurred in defending this action;

4.

That Defendants be awarded such other and further relief as is just and
equitable under the circumstances.
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COUNTERCLAIM

COMES NOW, Defendants-Counterclaim Plaintiffs ("Harveys") and put forth
this Counterclaim against the Plaintiff-Counterclaim Defendant ("LPDC").

Harveys'

Counterclaim is asserted in the event LPDC is granted the injunctive relief sought in its
Complaint. In the event LPDC's Complaint is denied and no relief is granted to LPDC,
then this Counterclaim will be moot and Harveys agree to withdraw the same.
PARTIES

l.

Defendants-Counterclaim Plaintiffs ("Harveys") are residents of Washington
County, Idaho.

2.

Plaintiff-Counterclaim Defendant ("LPDC") is an Idaho corporation doing
business in Washington and Payette Counties as an irrigation company under
applicable Idaho laws.
FACTS

3.

In 1986, Harveys acquired a tract of land consisting of 220 acres (the
"Property") which lies above and north of the landslide area which is the
subject ofLPDC's Complaint.

4.

Before selling the Property to Harveys, the prior owner had irrigated the
Property using water from LPDC' s canal pursuant to water rights purchased
from LPDC.

5.

When Harveys purchased the Property, Harveys also acquired the water rights
appurtenant to said Property.

6.

Harveys water rights are represented by 315 water shares issued to Harveys
byLPDC.
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7.

Each year since acquiring the water rights in 1986, Harveys have used the
water rights in a reasonable and prudent manner to irrigate the Property and
have thereby produced alfalfa hay and grain for sale and for the feeding of
livestock.

8.

Harveys business operations on the Property consist of raising and producing
hay and grain and also the feeding of livestock in corrals located on the
Property.

9.

Harveys' water rights are appurtenant to the Property and are real property
under Idaho law.

10.

LPDC has not paid, nor has LPDC made any offer to pay, Harveys for the
taking of Harveys' water rights or for the taking of the Property.
The injunction requested in LPDC's Complaint constitutes a taking of

'11.

Harveys' water rights and the Property.
12.

Under the U.S. Constitution and also the Idaho Constitution, LPDC must pay
just compensation for the property taken by LPDC.

13.

Harveys have been damaged in excess of $10,000 due to LPDC's failure to
justly compensate Harveys for the property taken by LPDC.
REQUEST FOR JURY

Harveys request that the issue of damages be determined by a jury.

WHEREFORE, HARVEYS PRAY FOR JUDGMENT AS FOLLOWS:

1.

That Harveys be awarded just compensation, in an amount to be proven at
trial, for the value of the property taken by LDPC;
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2.

That Harveys be awarded damages, in an amount to be proven at trial,
accruing to the Property by reason of the severance of Harveys' water
rights;

3.

That Harveys be awarded damages, in an amount to be proven at trial,
accruing to Harveys' business due to the taking of Harveys' property by
LPDC;

4.

That Harveys be awarded relocation damages, in an amount to be proven
at trial, due to the relocating of Harveys' business.

5.

That Harveys be awarded prejudgment interest from the date of LPDC's
summons pursuant to LC.§ 7-712.

6.

That pursuant to Rule 54 of the Idaho Rules of Civil Procedure and Idaho
Code §§ 12-120 and 12-121, and also pursuant to Ada County Highway
Dist. v. Acarrequi, 105 Idaho 873, 673 P.2d 1067 (1983) and the case law
following Acarrequi, Harveys be awarded their costs and attorney fees in
this matter;

7.

That Harveys be awarded such other and further relief as is just and
equitable under the circumstances.

DATED this _3 rd _ day of May, 2010.

son W. Tolman
Walker Law Office
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CERTIFICATE OF SERVICE
I DO HEREBY certify that on the Yd _ day of May 2010, I caused to be served
on the following a true and correct copy of the foregoing document by the method
indicated below:

Albert P. Barker
Shelley M. Davis
BARKER, ROSHOLT & SIMPSON, LLP
1010 W. Jefferson St., Ste. 102
P.O.Box 2139
Boise ID 83701-2139
Fax: (208) 344-6034

D
D
0

~
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
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Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHING TON
)
LOWER PAYETTE DITCH COMPANY,
)
a ditch company existing under the laws of )
)
the State of Idaho,
)
Plaintiff,
)
)
vs.
)
)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)

Case No. CV-2009-01803

AMENDED COMPLAINT FOR
DECLARATORY JUDGMENT,
FOR PRELIMINARY AND
PERMANENT INJUNCTION,
AND NUISANCE, AND DEMAND
FOR JURY TRIAL

COMES NOW, Plaintiff, the LOWER PAYETTE DITCH COMPANY, by and through
its attorneys of record, Barker Rosholt & Simpson, LLP, hereby asserts this amended complaint
and request for relief against Defendants, ROBERT I. and MARGARET HARVEY by
complaining and alleging as follows:
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PARTIES
I.

The Lower Payette Ditch Company is an Idaho non-profit corporation doing business as a
ditch company in Washington County, and duly authorized and existing under the laws of the
State of Idaho. The Lower Payette Ditch Company provides water to approximately 490
landowners owning approximately 13,000 acres in Washington and Payette Counties.

II.
The Defendants Robert I. and Margaret Harvey (Harveys) are residents of Washington
County and the State of Idaho. The Defendants Robert I. and Margaret Harvey are the owners of
certain real property located in Washington County, located on an elevated bluff to the east of
the Lower Payette Ditch Company's primary delivery ditch. The Harvey's property consists of
approximately 220 acres of irrigated land. The Harveys are also shareholders in the Lower
Payette Ditch Company.
JURISDICTION AND VENUE

III.
This Court has subject matter jurisdiction over this action pursuant to and by virtue of
Idaho Code § 1-705 and other applicable laws and rules.

IV.
This Court has personal jurisdiction over the Defendants pursuant to and by virtue of
Idaho Code§ 5-514, as Defendants own real property in the state which is the subject matter of
this action and have committed a tortious act in this state.
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V.
Venue is proper in Washington County pursuant to and by virtue ofldaho Code § 5-401,
as Defendants reside in Washington County.
GENERAL FACTS
VI.
The property now o\Wed by the Harveys was originally purchased by the Cahill family in
1978. In 1978 the Lower Payette Ditch Company sold to the Cahill family 100 shares in the
Lower Payette Ditch Company to allow the Cahills to begin irrigating on top of the bluff to the
east of the Lower Payette Ditch Company's primary delivery ditch. Prior to 1978 no irrigation
water was applied to the property now o\Wed by the Harveys.
VII.
Harveys purchased the Harvey property in 1987 and have irrigated this property on a
regular and consistent basis since purchasing the property, including irrigation in the 2008
irrigation season. Water is pumped from the Lower Payette Ditch up a steep hillside to the
Harvey property. The pumps are o\Wed by and under the control of Harveys.
VIII.
Irrigation of the Harvey property has introduced water into the ground waters of the
hillside, causing additional water to enter into the area of the landslide and resulting in multiple
landslides causing repeated damage to Plaintiff's ditch and other real property, as well as the
property of other adjoining lando\Wers.

IX.
The Lower Payette Ditch Company's primary delivery ditch was constructed in 1882 and
has been in continuous operation since that time. Prior to irrigation water being introduced to the
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Harvey property on the bluff above and to the east of the Lower Payette Ditch Company's
primary delivery ditch, no breaks or slides had occurred in the ditch causing an interruption in
the delivery of irrigation water to the downstream shareholders in the Lower Payette Ditch
Company.
X.

In December 2003 a section of the hillside below the Harveys property and above the
delivery ditch failed requiring a section of the ditch to be replaced prior to the start of the
irrigation season. The repaired section of the ditch failed again in April 2004 as soon as water
was turned out into the ditch. This failure occurred due to a tree trunk being uncovered during
repair of the ditch in December 2003.
XI.
The Lower Payette Ditch Company commenced an action in Washington County against
Harveys in the form of a condemnation or eminent domain action, titled Lower Payette Ditch

Company v. Robert and Margaret Harvey, Case No. CV 04-01575. On or about December 12,
2005, the Plaintiff and Defendants in this action entered into a Settlement and Release
Agreement and stipulation for entry of judgment in the previous action between both Lower
Payette Ditch Company and Harveys, which allowed the Lower Payette Ditch Company to
obtain the right to use a portion of Harvey's property adjacent to the Lower Payette Ditch in
exchange for compensation.
XII.
The Settlement and Release Agreement stated "Provided, however, such release,
acquittal, and discharge shall not prevent or preclude LPDC [Lower Payette Ditch Company]
from filing and pursuing claims or causes of action, based upon the legal theories set forth in
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LPDC'S amended complaint, alleged by LPDC against the defendants, for actions, events, or
behaviors occurring subsequent to the date of the agreement."

XIII.
This Court's Order of dismissal specifically acknowledged this stipulation of the parties
contained in the settlement and the release agreement.

VIX.
On July 5, 2006, the hillside above the Lower Payette Ditch and below the Harvey
property failed in a catastrophic manner destroying a large section of the Lower Payette Ditch
and doing significant damage to the property of a neighboring landowner. The Lower Payette
Ditch Company incurred significant expense to re-route the delivery ditch in order to continue to
provide water to downstream shareholders. Service to the downstream shareholders was
interrupted for several days while temporary facilities were constructed to allow irrigation water
to be routed around the failed section of the ditch. The Governor issued a disaster proclamation
based on the Ditch failure.

xv.
On or about December 4, 2006, Rex Knudson filed an action in Washington County titled
Knudson v. The Lower Payette Ditch Company, and Does l-V, Case No. CV 2006-00588. The

action alleged that negligence in the maintenance of the Lower Payette Ditch Company's ditch
caused a catastrophic hillside collapse which damaged Rex Knudson's property.

XVI.
On or about January 26, 2007, as approved by the Court, Rex Knudson filed an Amended
Civil Complaint and Demand for Jury Trial alleging that the negligent actions of Robert I. and
Margaret Harvey contributed to the catastrophic landslide damaging Rex Knudson's property.
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XVII.

Knudson v. Lower Payette Ditch Company proceeded to jury trial June 24, 2008,
concluding on June 30, 2008. Rex Knudson introduced expert evidence, attempting to attribute
the cause of the slide to the acts or omissions of the Lower Payette Ditch Company. Robert
Harvey appeared at trial, denying responsibility for the slide. The Lower Payette Ditch
Company introduced expert testimony attributing the cause of the hillside failure to the actions of
the Harveys in irrigating their property above the slide. Defendants Harveys had entered into a
settlement agreement with Rex Knudson prior to the trial, paid a sum of money to Rex Knudson,
and so did not participate in the trial. Harveys were included as potentially responsible parties
on the verdict form submitted to the jury.
XVIII.
On or about June 30, 2008, the jury rendered its verdict in the action finding the
negligence of the Defendants Harveys to be a proximate cause of Rex Knudson's damages and
assigned ninety-five percent (95%) of the fault resulting in the catastrophic landslide to the
Defendants Harveys.

XIX.
The Lower Payette Ditch Company continues to employ experts to monitor the hillside
below the Harvey property and above the Lower Payette Ditch. Current monitoring results
indicate that movement continues to occur in the hillside and that a continuing threat of
imminent damage to the Lower Payette Ditch and the patrons of the Lower Payette Ditch
Company ditch exists.
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XX.
On or about November 12, 2008, the Lower Payette Ditch Company sent a certified letter
to Mr. Robert Harvey explaining that due to the continuing threat of catastrophic hillside failure,
the Lower Payette Ditch Company had determined that it could not continue to provide irrigation
water to be used on the Harveys property on top of the bluff to the east of the Ditch Company's
primary delivery ditch. A true and correct copy is attached as Exhibit A.

XXI.
On or about November 14, 2008, Mr. Harvey received the letter sent by the Lower
Payette Ditch Company. On or about November 15, 2008, Mr. Harvey responded in a letter
informing the Ditch Company that he had plans to be out of the State until after December 1,
2008, but that he would call to schedule a meeting with the Board of Directors of the Lower
Payette Ditch Company upon his return.

XXII.
On or about November 18, 2008, Chuck Pollock, the president of the Board of the Lower
Payette Ditch Company, responded to Mr. Harvey's letter acknowledging receipt of his letter,
and informing him that the Board would wait to hear from him about scheduling a meeting to
discuss the decision of the Board. To date, Harvey's only contact with the Lower Payette Ditch
Company was to come into the office to pay his assessment, but has not otherwise responded to
the November 2008 letter.

XXIII.
Studies and expert analysis have demonstrated that the main cause of the hillside
movement is water in the hillside causing the hillside to slide. The source of this water is
irrigation water from Harvey's property on the bluff above the hillside. Continuing to irrigate
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the Harvey property will exacerbate the hillside movement. The only feasible way to stabilize
the hillside is to stop the upgradient source of water from the Harvey irrigation practices. This
information has been made available to Harveys and they have failed and refused to take any
action to preserve the hillside.
XXIV.
The continued movement of the hillside and the continued application of irrigation water
to the hillside from the Harvey property poses an imminent threat to the Lower Payette Ditch, the
Ditch Company shareholders, and adjacent landowners. Continued irrigation will lead to great
waste and substantial and irreparable injury to the Lower Payette Ditch Company and its
shareholders.
XXV.

The Lower Payette Ditch Company has repeatedly offered to work with Harveys to find
solutions to the problem, including moving the water to other, suitable property. Harveys have
refused all such efforts.
XXVI.

Harveys, as shareholders of the Lower Payette Ditch Company, are bound by the
decisions of the Board, and have taken no action to appear before the Board to provide any
information contrary to the jury verdict attributing 95% of the fault for the 2006 catastrophic
slide to Harveys, or to respond to the Board action described in Exhibit A.
COUNT ONE-DECLARATORY JUDGMENT
XXVII.

Plaintiff repeats and realleges the allegations set forth in Paragraphs I. through XXII. of
this Complaint.
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XXVIII.
Pursuant to Idaho Code § 10-1201, the Lower Payette Ditch Company is entitled to a
declaratory judgment of this court finding that, based on the facts adduced at the trial in the

Knudson case and the verdict of the jury finding the Harveys responsible for ninety-five percent
of the fault contributing to the landslide event in July 2005, and that there exists a continuing
threat of danger to the ditch and other property of the Lower Payette Ditch Company, and a
continuing threat of interference with the delivery of irrigation water to the shareholders
downstream from the Harveys pumps on the Lower Payette Ditch. The Court should issue a
Declaratory Judgment that the Lower Payette Ditch Company, based on the continuing imminent
threat to its property and to the farming operations of the downstream shareholders, has no
obligation to allow Harveys to pump irrigation water to the Harveys from the Lower Payette
Ditch to their property consisting of approximately 220 acres on top of the bluff and that Harveys
are precluded from pumping water from the Ditch to their property.

COUNT TWO-PRELIMINARY AND PERMANENT INJUNCTION

XXIX.
Plaintiff repeats and realleges the allegations set forth in Paragraphs I through XXVIII of
this Complaint.

XXX.
Based on the facts adduced at the trial of Knudson v. Lower Payette Ditch Company and
the verdict rendered by the jury therein, and pursuant to Idaho Rules of Civil Procedure 65(a),
65(d) and 65(e), the Plaintiff Lower Payette Ditch Company seeks an order of this Court
enjoining the Defendants Robert I. and Margaret Harvey from pumping water from the Lower
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Payette Ditch for irrigation of their approximately 220 acre parcel on top of the bluff adjacent to
and to the east of the Lower Payette Ditch.
COUNT THREE- NUISANCE
XXXI.
Plaintiff repeats and realleges the allegations set forth in Paragraphs I through XXX of
this Complaint.
XXXII.
Idaho Code§ 52-101 defines a nuisance as "Anything which is injurious to health or
morals, or is indecent, or offensive to the senses, or an obstruction to the free use of property, so
as to interfere with the comfortable enjoyment of life or property, or unlawfully obstructs the free
passage or use, in the customary manner, of any navigable lake or river, stream, canal, or basin,
or any public park, square, street, or highway, is a nuisance."
XXXIII.
During the past approximately 20 years, the sloughing and catastrophic failures of the
hillside above the main Lower Payette Ditch Company delivery canal, occasioned by the
Defendants' irrigation water infiltrating the hillside and causing it to be unstable, have caused
substantial damage and increased maintenance burden to the Lower Payette Ditch Company.
The hillside movement resulting from Defendants' activities has obstructed the free passage or
use, in the customary manner, of the Lower Payette Ditch Company's canal, constituting a
nuisance.

XXXN.
Idaho Code § 52-111 allows that a judgment finding that a nuisance exists may order the
nuisance to be enjoined or abated, as well as ordering that damages be paid to the injured party.
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Therefore, the Lower Payette Ditch Company requests that the Court enjoin the Defendants from
continuing to irrigate their property in a manner that continues to destabilize the hillside above
the Lower Payette Ditch Company delivery canal, and for an award of damages in an amount to
be proven at trial.

CLAIM FOR RELIEF
WHEREFORE, Plaintiff, the Lower Payette Ditch Company prays for judgment against
the Defendants as follows:
1.

For a declaratory judgment of this Court declaring that the continued irrigation of

the approximately 220 acres of ground on the bluff to the east of the Lower Payette Ditch
Company's ditch poses a continuing threat of additional catastrophic hillside collapse which will
result in damage to the property of the Lower Payette Ditch Company and threatens its ability to
fulfill its obligation to provide irrigation water to downstream shareholders in the Ditch
Company; that Lower Payette Ditch Company has no obligation to allow Harveys to continue to
pump water from the Lower Payette Ditch and endanger the Ditch and downstream properties;
and that Harveys have no right to continue to pump from the Ditch to their property on the
hillside because to do so will continue to cause instability of the hillside and lead to future
failures, or for such other declaratory relief as the Court determines is necessary and appropriate
for the protection of the Lower Payette Ditch Company's Ditch;
2.

For a preliminary and permanent injunction preventing the Harveys from

operating their pumps located in the primary delivery ditch of the Lower Payette Ditch Company
for the purpose of providing water for irrigation and other uses to be used on the approximately
220 acres located on the bluff to the east of the primary delivery ditch of the Lower Payette Ditch
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Company, or for such other injunctive relief as the Court determines is necessary and appropriate
for the protection of the Lower Payette Ditch Company's Ditch.
3.

For a judgment finding that the Defendants' irrigation practices which destabilize

the hillside above the Lower Payette Ditch Company's ditch constitute a nuisance, and an order
that such practices be enjoined permanently. The Lower Payette Ditch Company also seeks an
award of damages in excess of $10,000.00 to be proven at trial, to compensate the Lower Payette
Ditch Company for necessary canal repairs and increased maintenance burden occasioned by
such nuisance.
4.

In asserting its claims for relief the Lower Payette Ditch Company expressly

disclaims any cause of action for eminent domain or condemnation of Defendants' property.
5.

The Plaintiff, Lower Payette Ditch Company, requests that a jury trial be ordered

in this matter in accordance with Idaho Rules of Civil Procedure 38(b) and 57, to hear all matters
relating to the Plaintiff's claims for Declaratory Judgment and Nuisance.
ANSWER TO DEFENDANTS' COUNTERCLAIM

1.

The Plaintiff denies each and every allegation set forth in the Defendants'

Counterclaim, unless specifically admitted herein.
PARTIES

2.

Admit paragraph 1.

3.

Deny paragraph 2. As set forth at paragraph 1 of Plaintiff's Complaint, the Lower

Payette Ditch Company is an Idaho non-profit corporation doing business as a ditch company in
Washington County, and duly authorized and existing under the laws of the State of Idaho. The
Lower Payette Ditch Company provides water to approximately 490 landowners owning
approximately 13,000 acres in Washington and Payette Counties.
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FACTS
4.

Admit paragraph 3.

5.

Admit paragraph 4.

6.

Admit paragraph 5.

7.

Admit paragraph 6.

8.

Deny paragraph 7. The Lower Payette Ditch Company admits on information and

belief that Defendants Harveys have irrigated the property in each year since purchasing the
property in 1986, but further allege that the irrigation of the Harvey property has introduced
water into the ground waters of the hillside, causing additional water to enter into the area of the
landslide and resulting in multiple landslides causing repeated damage to Plaintiffs ditch and
other real property, as well as the property of other adjoining landowners.
9.

Plaintiffs are without sufficient information to either admit or deny paragraph 8,

but based on deposition testimony of the Defendant Robert I. Harvey, believe the statement to be
true.
10.

Deny paragraph 9. As a shareholder in the Lower Payette Ditch Company, the

Defendants may use the water delivered pursuant to their issued shares of irrigation water to
irrigate property owned by the Defendants. However, the Lower Payette Ditch Company is the
owner of the water rights from which those shares are issued, and as a water delivery
corporation, pursuant to Idaho law, the Lower Payette Ditch Company has the ability to provide
those shares to any subsequent purchaser of those shares to any other property lying within the
service boundaries of the Lower Payette Ditch Company.
11.

Deny paragraph 10. The counterdefendant Lower Payette Ditch Company, as a

private non-profit corporation, doing business as a ditch company, is not a government actor, and
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is therefore not capable of effecting a taking. Further, the Lower Payette Ditch Company is
seeking an order of this Court to enjoin the continuing a nuisance and from further damaging the
Lower Payette Ditch Company's Ditch, and has not plead a condemnation action and do not seek
any order of the Court for condemnation of Defendants' property.
12.

Deny paragraph 11. See answer set forth in paragraph 11 of Answer to

Counterclaim.
13.

Deny paragraph 12.

See answer set forth in paragraph 11 of Answer to

Counterclaim.

REQUEST FOR JURY
14.

The Defendants are not entitled to ajury trial on any claim for damages arising

out of a claim for takings. The Lower Payette Ditch Company is a private non-profit corporation
doing business as a ditch company, and is not a government actor capable of effecting a taking.

AFFIRMATIVE DEFENSES TO COUNTERCLAIM
15.

The Defendants have failed to state a claim upon which relief can be granted. The

Lower Payette Ditch Company is a private non-profit corporation doing business as a ditch
company, and is not a government actor capable of effecting a taking. Moreover, the Lower
Payette Ditch Company affirmatively asserts that it does not request and is not seeking an order
of condemnation, but only an order enjoining Defendants' ongoing nuisance.

PLAINTIFF'S PRAYER FOR RELIEF
Wherefore, Plaintiff/Counterdefendant prays for judgment against the
Defendants/Counterclaimants as follows:
1.

That the Counterclaim be denied and that they take nothing by way of the

counterclaim.
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2.

That the (

,YL.

·sr:,;ss the r:cunterclaim in accordance with Idaho Rule of Civil

Procedure 12(b)(6).
3.

That no damages be awarded to Defendants pursuant to any takings, relocation, or

business injury theory.
4.

That no pre-judgment interest be awarded.

5.

That the Defendants are not entitled to any award of attorney's fees pursuant to

Idaho Code§§ 12-120 or 12-121, or pursuant to any Idaho case law relating to takings cases.

Dated this 7th day of May, 2010.

BARKER ROSHOLT & SIMPSON LLP

Albert P. Barker
Attorneys for Plaintiff/Counterdefendant Lower Payette Ditch
Company
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CERTIFICATE OF SERVICE

J HEREBY CERTIFY that on this 7th day of May, 2010, I caused to be served a true and
correct copy of the foregoing AMENDED COMPLAINT FOR DECLARATORY
JUDGMENT, FOR PRELIMINARY AND PERM.ANENT INJUNCTION, AND
NUISANCE, AND DEMAND FOR JURY TRIAL by the method indicated below, and
addressed to each of the following:
Filed with the Court via U.S. MAIL.
Attorneys for Defendants Harveys:
Delton L. W aJker
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672

X

U.S. Mail, Postage Prepaid
U.S. Mail, Certified
Hand
Delivered
-- - Overnight Mail
Facsimile

Albert P. Barker
Attorneys for Plaintiff Lower Payette Ditch Company
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Lary C. Walker, ISB No. 1303
Delton L. Walker, ISB No. 5839
Judson W. Tolman, ISB No. 7466
S. Fred Wheeler, ISB No. 5063
Walker Law Offices
232 East Main Street
Post Office Box 828
Weiser, Idaho 83672
Telephone: (208) 414-0390
Facsimile: (208) 414-0404
Attorneys for Defendants
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY, a
ditch company existing under the laws of the
State of Idaho,
Plaintiff,
vs.
ROBERT I. AND MARGARET HARVEY,
Defendants.

________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2009-01803

SECOND
AMENDED ANSWER AND
COUNTERCLAIM

COMES NOW, ROBERT AND MARGARET HARVEY, by and through their
attorneys at Walker Law Office, and answers Plaintiffs' complaint as follows:

AFFIRMATIVE DEFENSES
1.

Defendants deny each and every allegation in said complaint not herein
specifically admitted.

2.

Plaintiff fails to state a claim upon which relief can be granted under Rule
12(b)(6).

3.

Plaintiff's claims are barred by the doctrine of assumption of risk.
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4.

Plaintiff's claims are barred by the doctrines of negligence and/or contributory
negligence by Plaintiff.

5.

Plaintiff's claims are barred by the doctrines of laches, res judicata, estoppel and
waiver.

6.

The relief sought by Plaintiff would violate the U.S. and Idaho Constitutions as an
unlawful and unconstitutional taking of property without just compensation.

7.

The relief sought by Plaintiff would violate LC. §42-914.

8.

The relief sought by Plaintiff would be an unconstitutional taking of the
Defendants' property.
PARTIES

9.

Defendants admit the allegations in paragraphs I and II of the complaint.
JURISDICTION AND VENUE

10. Defendants admit the allegations in paragraph III of the complaint.
11. Defendants admit that they own real property in Washington County, Idaho;
however, Defendants deny the remainder of the allegations in paragraph IV of the
complaint.
12. Defendants admit the allegations in paragraph V of the complaint.
GENERAL FACTS

13. In response to paragraph VI of the complaint, Defendants admit that they now
own property that was at one time owned by the Jim Cahill; however, defendants
lack knowledge or information sufficient to form a belief as to the truth of the
remaining allegations in said paragraph therefore Defendants deny such
allegations.
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14.

Defendants admit the allegations in paragraph VII of the complaint; however,
Defendants affirmatively state that the water pumped by Defendants from the
Lower Payette Ditch is pursuant to Defenda.i1ts' constitutionally protected water
rights and the water pumped by Defenda.i1ts from the Lower Payette Ditch has
been utilized exclusively on land appurtenant to said water rights.

15.

Defendants deny the allegations in paragraph VIII of the complaint.

16.

Defendants admit that the Lower Payette Ditch was initially constructed in or
about 1882, Defendants deny the remainder of the allegations in paragraph IX of
the complaint.

17.

Defendants deny the allegations in paragraph X of the complaint.

18.

Defendants admit the allegations in paragraph XI of the complaint.

19.

Defendants admit the allegations in paragraph XII of the complaint.

20.

Defendants admit the allegations in paragraph XIII of the complaint.

21.

Defendants admit the allegations in paragraph VIX of the complaint; however,
Defendants deny any inference that the events referenced in paragraph VIX where
in any way caused by Defendants.

22.

Defendants admit the allegations in paragraph XV of the complaint.

23.

Defendants admit the allegations in paragraph XVI of the complaint.

24.

In response to paragraphs XVII and XVIII of the complaint, Defendants
affirmatively state that at the time of trial in the Knudson v. Lower Payette Ditch
Company proceedings Defendants were not a party to said litigation, did not
appear as a party at trial, and were not represented by legal counsel at said trial.
Defendants admit that Robert Harvey testified as a witness at said trial.
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Defendants admit that prior to the trial in sai,. 1. ,itigation Defendants entered into a
settlement agreement with Knudson and that Defendants were dismissed from the
litigation. Further, Defendants affirmatively state that, whereas Defendants were
not a party at the trial of the Knudson litigation and did not have the opportunity
to defend allegations made against them by the Lower Payette Ditch Company or
otherwise present evidence to defend themselves, such proceedings are not
binding upon or applicable to Defendants and therefore Defendants deny all
allegations in these paragraphs relating to these Defendants.
25.

Defendants lack knowledge or information sufficient to form a belief as to the
truth of the allegations made in paragraph XIX of the complaint; therefore,
Defendants deny the same.

26.

In response to paragraphs XX, XXI and XXII of the complaint, Defendants admit
to receiving a letter from Plaintiff but Defendants deny the remainder of the
allegations in said paragraphs. Defendants affirmatively state that the contents of
said letter from Plaintiff do not give rise to a right by Plaintiff or otherwise
authorize Plaintiff to unilaterally take away Defendants' water rights for 220 acres
of property. Defendants assert that the taking of or interference with said water
rights would cause substantial damage to Defendants.

27.

Defendants deny the allegations in paragraphs XXIII, XXIV, XXV and XXVI of
the complaint.

COUNT ONE-DECLARATORY JUDGMENT
28.

Defendants answer paragraph XXVII of the complaint by repeating and realleging
the responses in paragraphs 1 through 25 above.
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29.

Defendants deny the allegations in paragraph XXVIII.
COUNT TWO-PRELIMINARY AND PERMANENT INJUCTION

30.

Defendants answer paragraph XXIX of the complaint by repeating and realleging
the responses in paragraphs 1 through 27 above.

3 l . Defendants deny the allegations in paragraph XXX of the complaint. Defendants
affirmatively state that Defendants were not a party to the Knudson action at the
time of trial and were not subject to the jury verdict or the judgment entered in
that case.

Accordingly, the facts, verdict and judgment adduced from the

Knudson litigation have no binding effect upon Defendants.
COUNT THREE - NUISANCE

32.

Defendants answer paragraph XXXI of the complaint by repeating and realleging
the responses in paragraphs I through 30 above.

33.

Defendants admit paragraph XXXII.

34.

Defendants deny paragraph XXXIII.

35.

Defendants admit that I.C. § 52-111 allows a nuisance to be enjoined or abated as
well as an award of damages. Defendants deny the remainder of this paragraph.
CLAIM FOR RELIEF

WHEREFORE, Defendants pray for judgment against Plaintiff as follows:

1.

That Plaintiff's claims be denied and that Plaintiff take nothing by way of
the complaint;

2.

That Defendants' constitutionally and statutorily held property rights be
recognized and preserved;
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3.

Tltc1r pu,.-suant to Rule 54 of the Idaho Rules of Civil Procedure and Idaho
Code '.:'§ 12-120 and 12-121, and also pursuant to Ada County Highway
Dist. v. Acarrequi, 105 Idaho 873,673 P.2d 1067 (1983) and the case law
following Acarrequi, Defendants be awarded their costs and attorney fees
incurred in defending this action;

4.

That Plaintiffs request for a jury trial be denied as untimely.

5.

That Defendants be awarded such other and further relief as is just and
equitable under the circumstances.

COUNTERCLAIM

COMES NOW, Defendants-Counterclaim Plaintiffs ("Harveys") and put forth
this Counterclaim against the Plaintiff-Counterclaim Defendant ("LPDC").

Harveys'

-

Counterclaim is asserted in the event LPDC is granted the injunctive relief sought in its
Complaint. In the event LPDC's Complaint is denied and no relief is granted to LPDC,
then this Counterclaim will be moot and Harveys agree to withdraw the same.
PARTIES

1.

Defendants-Counterclaim Plaintiffs ("Harveys") are residents of Washington
County, Idaho.

2.

Plaintiff-Counterclaim Defendant ("LPDC") is an Idaho corporation doing
business in Washington and Payette Counties as an irrigation company under
applicable Idaho laws.
FACTS
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3.

In 1986, Harveys acquired a tract of land consisting of 220 acres (the
"Property") which lies above and north of the landslide area which is the
subject ofLPDC's Complaint.

4.

Before selling the Property to Harveys, the prior owner had irrigated the
Property using water from LPDC's canal pursuant to water rights purchased
from LPDC.

5.

When Harveys purchased the Property, Harveys also acquired the water rights
appurtenant to said Property.

6.

Harveys water rights are represented by 315 water shares issued to Harveys
byLPDC.

7.

Since Harveys acquired the 315 water shares, Harveys have paid to LPDC all
annual assessments levied by LPDC relating to said shares.

8.

Each year since acquiring the water rights in 1986, Harveys have used the
water rights in a reasonable and prudent manner to irrigate the Property and
have thereby produced alfalfa hay and grain for sale and for the feeding of
livestock.

9.

Harveys business operations on the Property consist of raising and producing
hay and grain and also the feeding of livestock in corrals located on the
Property.

10.

Harveys' water rights are appurtenant to the Property and are real property
under Idaho law.
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11.

Harveys have been damaged in excess of$ 10,000 due to LPDC's failure to
justly compensate Harveys for the property taken by LPDC or to otherwise
pay for the damage LPDC has caused to Harveys.
FIRST CAUSE OF ACTION

12.

Harveys repeat and reallege the allegations set forth in paragraphs 1-11 above.

13.

LPDC has not paid, nor has LPDC made any offer to pay, Harveys for the
taking of Harveys' water rights or for the taking of the Property.

14.

The injunction requested in LPDC's Complaint constitutes a taking of
Harveys' water rights and the Property.

15.

Under the U.S. Constitution and also the Idaho Constitution, LPDC must pay
just compensation for the property taken by LPDC.

SECOND CAUSE OF ACTION
16.

Harveys repeat and reallege the allegations set forth in paragraphs 1-15 above.

17.

Under Idaho Code § 42-914 the water distributed to Harveys is exclusively
dedicated to use upon the Property.

18.

Under Idaho Code § 42-914 Harveys shall not be deprived of the annual use
of the water represented by the water shares purchased by Harveys from
LPDC.

19.

Idaho Code § 42-914 provides in part that "Any person, association or
corporation violating any of the provisions of this section, shall be liable for
all damages to any party or parties injured thereby, which damage shall be
determined by the proper court."
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20.

LPDC has violated Idaho Code § 42-914 by depriving Harveys of using
waters that have been dedicated for agricultural use upon the Property and
LPDC is liable for all damages to Harveys caused by such violation.

REQUEST FOR JURY

Harveys request pursuant to Rule 38 I.R.C.P. that the issue of damages
be determined by a jury.

WHEREFORE, HARVEYS PRAY FOR JUDGMENT AS FOLLOWS:

1.

That Harveys be awarded just compensation, in an amount to be proven at
trial, for the value of the property taken by LDPC;

2.

That Harveys be awarded damages, in an amount to be proven at trial,
accruing to the Property by reason of the severance of Harveys' water
rights;

3.

That Harveys be awarded damages, in an amount to be proven at trial,
accruing to Harveys' business due to the taking of Harveys' property by
LPDC;

4.

That Harveys be awarded relocation damages, in an amount to be proven
at trial, due to the relocating of Harveys' business.

5.

That Harveys be awarded all damages, in an amount to be proven at trial,
due to LPDC's violation of Idaho Code§ 42-914.

6.

That Harveys be awarded prejudgment interest from the date of LPDC's
summons pursuant to LC. § 7-712.
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7.

That pursuant to Rule 54 of the Idaho Rules of Civil Procedure and Idaho
Code§§ 12-120 and 12-121, and also pursuant to Ada County Highway
Dist. v. Acarrequi, 105 Idaho 873, 673 P.2d 1067 (1983) and the case law
following Acarrequi, Harveys be awarded their costs and attorney fees in
this matter;

8.

That Harveys be awarded such other and further relief as is just and
equitable under the circumstances.

DATED this _1 J1h _ day of May, 2010.

~~~

~§bn W. Tolman=;;;
er Law Office
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CERTIFICATE OF SERVICE
I DO HEREBY certify that on the ih _ day of May 2010, 1 caused to be served
on the following a true and correct copy of the foregoing document by the method
indicated below:

Albert P. Barker
Shelley M. Davis
BARKER, ROSHOLT & SIMPSO~, LLP
1010 W. Jefferson St., Ste. 102
P .O.Box 2139
Boise ID 83701-2139
Fax: (208) 344-6034

By lJ .S. Mail, postage prepaid
By Overnight Mail
By Hand
By Facsimile

J

~on W. Tolman
alker Law Office
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
Scott Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
JO 10 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
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Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE TIIlRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
LOWER PAYETTE DITCH COMP ANY, )
a ditch company existing under the laws of )
)
the State of Idaho,
)
Plaintiff,
)
)
vs.
)
)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)

Case No. CV 2009-01803

MOTION FOR PERMANENT
INJUNCTION OR IN THE
ALTERNATIVE, CROSS MOTION
FOR SUMMARY JUDGMENT
AND TO CLARIFY AND

FINALIZE INJUi~CTlON

COMES NOW, the Lower Payette Ditch Company, by and through their counsel of
record, the law firm Barker Rosholt & Simpson, LLP, and hereby moves this Court for an Order
Entering Permanent Injunction pursuant to Idaho Code§ 52-111 and Utter v. Gibbins, 137 Idaho
361, 48 P.3d 1250 (2002) (injunction to prevent defendant from channeling water to Plaintiffs'
property). In the alternative, Plaintiff moves for an Order Granting the Cross-Motion for
Summary Judgment to Clarify and Finalize Injunction pursuant to Idaho Rules of Civil
Procedure 56 (a) and 56(c). This Motion is Supported by the Memorandum in Opposition to
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Harveys' Motion for Summary Judgment and in Support of Cross-Motion for Summary
Judgment and to Clarify and Finalize Injunction, the Affidavit of Shelley M. Davis, filed March
27, 2009 in Support of Motion for Preliminary Injunction, the Affidavit of Shelley M. Davis in
Support of Memorandum in Opposition to Harveys' Motion for Summary Judgment and in
Support of Motion for Permanent Injunction, or in the alternative Cross-Motion for Summary
Judgment and to Clarify and Finalize Injunction, the Affidavit of Jim Klauzer, and the Affidavit
of Albert P. Barker, filed concurrently herewith.
During the week of May 10, 2010, the Lower Payette Ditch Company first learned that
the Harveys have undertaken substantial changes to their irrigation practices, which could have
the effect of decreasing the deep infiltration of water beneath the root zone of the Harveys
irrigation field. These changes may lead to reductions in contribution of water to the slide zone
and reducing the risk of future hillside movement. The Harveys have limited their irrigation sets
to 12 hours, rather than continuing their previous of practice of 24 hour sets. On May 21, 2010,
the Lower Payette Ditch Company learned that the Harveys have replaced the worn sprinkler
nozzles on lines 1-4 of their 11 wheel lines, for the first time since 1987, when they received the
Harveys' Supplemental Response to Plaintiff's First Set of Interrogatories and Request for
Production to Defendants Harveys. The Harveys' geotechnical engineering expert testified at his
deposition taken May 18, 2010, that he will be unable to complete his investigations of the near
surface hydrology until late fall 2010, and would prefer that no trial in this action be had until
after January, 2011. Plaintiff's motion is brought at this time due to the substantially changed
circumstances of Defendants' irrigation practices. These changes may demonstrate over time
that the injury to the hillside and the nuisance from Defendants' irrigation can be abated short of
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removing all irrigation from the field. Plaintiff seeks to have this Court maintain this new and
improved status quo.
Hence, Plaintiff requests that this Court enter a permanent injunction continuing the
injunction already in place, which precludes "excessive" irrigation, and requires Defendants to
divert surface water away from the slide. This permanent injunction should add the requirements
that (1) Defendants limit their irrigation sets to 12 hour rather than 24 hour sets, that (2) the
Defendants replace the worn sprinkler nozzles in their system in accordance with manufacturer's
recommendation (every 3-5 years), and that (3) the parties be entitled to continue to have access
to Defendants' property to monitor the soil moisture monitoring system, monitoring well data,
flow meter data, and other irrigation conditions. With the Order in place, the Plaintiff requests
that this Court either stay the trial indefinitely, or dismiss the action in its entirety, without
prejudice from seeking to have the ~unction modified should any party believe it has new data,
new conditions occur, or demonstrate other good cause which would justify modifying the
injunction. City of Boise v. Ada County, 147 Idaho 794 604-05, 215 P.3d 514, 524-25 (2009).
The Plaintiff also requests an Order releasing the preliminary injunction bond posted by Plaintiff
in June 2009.
This motion to finalize the permanent injunction is timely under this Court's pretrial
Order requiring all dispositive motions to be heard by June 18, 2010 and Rule 7(b)(3)(A), as it is
filed 14 days in advance of the scheduled hearing date. If the Court chooses to treat this motion
as a Cross Motion for Summary Judgment, good cause exists for the timing of this motion.
Plaintiff was not even aware that the Defendants had modified any of their irrigation practices
until a phone conversation on May 10, zOI 0. Plaintiff learned that more changes had been made
by Defendants during the depositions of Dr. Homeck, taken May 13, 2010, and Stanley
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Crawforth, taken May 18, 2010. Plaintiff did not learn about the new details of those changes
until Defendants' supplemented their discovery responses on May 21, 2010. This court has the
ability to modify the timelines set out in Rules 56(a) and (c), where the niovant makes a shmving
of good cause, and where the movant has demonstrated that they did not delay to act when able
to do so. Camp. v. East Fork Ditch Co., Ltd., 137 Idaho 850, 859-60, 55 P.3d 304, 313-14
(2002). That is the case here.
Oral argument is requested on this Motion, to be heard June 18, 2010, at the Washington
County Courthouse.
Dated this 4th day of June, 2010.
BARKER ROSHOLT & SIMPSON LLP

Ahelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on this 4 day of June, 2010, l caused to be served a true and
correct copy of the foregoing MOTION FOR PERMANENT INJUNCTION OR IN THE
ALTERNATIVE, CROSS MOTION FOR SCM::t\fARY JlUGMENT AND TO CLARIFY
A..~D FINALIZE INlliNCTION by the method indicated below, and addressed to each of the
following:
Filed \\~th the Court via Hand Delivery.
Delton L. Walker
Walker
Judson W. Tolman
S. Fred Wheeler
Walker Law Offices
23 2 Main Street
P. 0. Box 828
Weiser, ID 83672

Lary

_ _U.S. Mail, Postage Prepaid
_ _ _U.S. Mail, Certified
X Hand Delivered
_ _Overnight Mail
- -Facsimile

/shelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
Scott Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Teiephone: (208) 336-0700
Facsimile: (208) 344-6034
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Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
LOWER PAYETTE DITCH COMP ANY,
)
a ditch company existing under the laws of )
the State of Idaho,
)
)
Plaintiff,
)
)
vs.
)
)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)

p

4, rxC If!

BErn THOMAS
Clerk District Court

Case No. CV 2009-01803

MEMORANDUM IN OPPOSITION
TO MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF
MOTION FOR PERMANENT
INJUNCTION, OR IN THE
ALTERNATIVE, CROSS MOTION
FOR SUMMARY JUDGMENT

COMES NOW, the Plaintiff Lower Payette Ditch Company, by and through its counsel,
the law firm Barker Rosholt & Simpson, LLP, and hereby submits this Memorandum in
Opposition to Defendants' Motion for Summary Judgment and in Support of Motion for
Permanent Injunction, or in the Alternative, Cross Motion for Summary Judgment.

MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT AND IN
SUPPORT OF MOTION FOR PERMANENT INJUNCTION, OR IN THE AL TERNA TNE,
CROSS MOTION FOR SUMMARY JUDGMENT

I. INTRODUCTION

The Lower Payette Ditch Company's main delivery canal has been repeatedly damaged
for more than the past fifteen years as a result of the instability of the hillside above the ditch in
the area beneath the Defendants' irrigated field. The maintenance problems and ditch failures
that have afflicted the Lower Payette Ditch Company's main delivery canal did not begin until
after irrigation water was applied to the Defendants' irrigation field above the canal which began
in 1987. See attached 1985 National Geographic photograph of hillside. Over the course of the
past thirteen years, the Lower Payette Ditch Company has expended hundreds of thousands of
dollars in attempting to repair the damage and to ascertain the source of the problem causing the
instability in the hillside. During that time they have invited the assistance of the Defendants to
participate in the study of the problem. Defendants consistently ignored the problem and refused
to participate in evaluating the circumstances leading to the failures.
The Lower Payette Ditch Company is not a government actor and therefore is not capable
of effecting a taking. 1 The relief sought by the Lower Payette Ditch Company, if granted, is not
susceptible of creating a taking. The Lower Payette Ditch Company simply seeks an order of

1

The Court's April 20, 2010, Clarification Memorandum and Order refers to the prior action taken by the Lower
Payette Ditch Company to condemn a right-of-way for cleaning and maintaining its canal across Defendants'
property, and suggests that this is the source of some confusion over whether the Ditch Company is a state actor or a
public entity. Under Idaho's Constitution and direction from legislation, private parties in this state have the
authority to condemn property for certain limited, enumerated, public purposes. Among these purposes is the rightof- way for canals and ditches. Idaho Constitution Article I, § 14. Idaho Code§§ 42-1106 and 7-701. The previous
action between the Lower Payette Ditch Company and Harveys was to condemn just such a ditch right-of-way. It
was brought under the authority of Idaho Code § 42-1106. These pleadings are a matter of public record.
Here, however, the Ditch Company is not seeking a right-of-way for its ditch. It already had one confirmed
by a recorded instrument. Rather it is seeking an injunction to prevent Defendants from continuing to harm that
ditch by their activities upstream of the ditch. Such an action is not within the scope of Article I, § 14, or Idaho
Code § 42-1106. Instead it is an action to prevent interference with the ditch and to abate a nuisance. Idaho Code §
52-101, as plead by Plaintiffs in the Amended Complaint and Answer to Counterclaim on May 10, 2010. Further,
the Defendants did not, in their counterclaim, allege any other cause of action for damages, and so the Court's
discussion of damages at page 9 is moot.
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this court preventing the Defendants from continuing to cause harm to the Ditch Company's
ditch.
Importantly, the Defendants have made substantial changes to their system of irrigation
on their property for the 2010 irrigation season. At this time it is not possible, without additional
time for study, to determine what impacts these changes may have on the field conditions.

II. RESPONSE TO DEFENDANTS' STATEMENT OF UNDISPUTED FACTS
The Lower Payette Ditch Company refutes that following two statements of undisputed
fact set forth in the Memorandum in Support of Defendants' Motion for Summary Judgment.
3.

Defendants state "When Harveys purchased the Property, Harveys also acquired the

water rights appurtenant to said Property. See Amended Complaint (sic), p. 13, para. 6."
The Lower Payette Ditch Company denied this allegation in its Amended Complaint for
Declaratory Judgment, for Preliminary and Permanent Injunction, and Nuisance, and Demand for
Jury Trial, stating "As a shareholder in the Lower Payette Ditch Company, the Defendants may

use the water delivered pursuant to their issued shares of irrigation water to irrigate property
owned by the Defendants. However, the Lower Payette Ditch Company is the owner of the
water rights from which those shares are issued, and as a water delivery corporation, pursuant to
Idaho law, the Lower Payette Ditch Company has the ability to provide those shares to any
subsequent purchaser of those shares to any other property lying within the service boundaries of
the Lower Payette Ditch Company." See Amended Complaint for Declaratory Judgment, for
Preliminary and Permanent Injunction, and Nuisance, and Demand for Jury Trial, p. 13, ,r 10.
See also United States v. Pioneer Irr. Dist., et al., 144 ldaho 106, 109-114, 157 P.3d 600,

603-608 (2007).
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6.

Defendants state "Each year since acquiring the water rights in 1986, Harveys have used

the water rights in a reasonable and prudent manner to irrigate the Property and have thereby
produced alfalfa hay and grain for sale and for the feeding of livestock. See Affidavit of Robert
Harvey in Opposition to Injunction, 05/19/09."
Vv'hether the Harveys have irrigated their property in a reasonable and prudent manner is
exactly the question at issue in this litigation. Plaintiff has produced substantial evidence,
including the 2008 Collaborative Report, additional expert analyses, and evidence submitted in
support of the Motion for Preliminary Injunction which disputes this claimed 'undisputed fact' of
Defendants. Further, additional evidence is submitted by way of affidavit, including deposition
testimony of Defendants' experts, and others, which supports Plaintiffs position that the
Defendants have employed unreasonable and dangerous irrigation practices which continue to
damage the Lower Payette Ditch Company's main delivery canal.

III. UNDISPUTED FACTS
1.

In 1985, only two years before Defendants purchased and began irrigating the

property, there were no signs of any landslide activity under the Defendants farm. See Affidavit
of Shelley M. Davis in Support of Memorandum in Opposition to Motion for Summary
Judgment and in Support of Motion for Permanent Injunction, and in the alternative, Cross
!vlotion for Summary Judgment, (hereinafter, Davis Aff. II.), Exhibit A, Exhibit 2 to the
Deposition of Robert Harvey taken Dec. 21, 2010, and, Davis Aff. II, Ex. B, Deposition
testimony of Robert Harvey taken Dec. 21, 2010, p. 10, 1. 3-p. 12, I. 21.
2.

The Defendants began to notice movement in the hillside in 1988, one year after

Defendants began irrigating the property. Davis Aff. II., Ex. B, Harvey Depo., p. 12, I. 5-1. 21.
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3.

The first evidence of slide activity on the hillside beneath the Harveys property

was discovered in 1990. Davis Aff. II., Ex. C, Deposition of Phil Ulmer, July 20, 2007, p. 28, 11.
17-25.

4.

The cause of the catastrophic landslide in 2006 and the continuing movement in

the landslide complex is water infiltration in the slip zone above the level of the canal. Davis
Aff. I., Ex. 0, Excerpts of2008 Collaborative Report. The slip zone is a layer of shale which

acts as a barrier to water infiltration (an aquatard). Id.
5.

Up to l O feet of water (hydrostatic pressure) was observed in the slip zone of the

landslide complex above the level of the canal. Davis Aff. I., Ex. 0, Excerpts of2008
Collaborative Report.
6.

During field investigations in August, and November, 2009, and again in March,

2010, water was found below the root zone of the Harveys field. Davis Aff. II., Ex. D, excerpts
of the Revised Geotechnical Investigation by HoJladay Engineering, May 2010, pp. 8-10.
7.

No other source of water, aside from Harveys' irrigation water and natural

precipitation, has ever been identified by the Harveys, their experts or the Lower Payette Ditch
Company's experts as contributing to the water beneath the Harveys' field.
8.

Only after the verdict was entered in the Knudson v. Lower Payette Ditch

Company and Harveys finding the Harveys liable, did the Lower Payette Ditch Company require

that the Harveys stop irrigating. Davis Aff. I., Exs. Q, S, T, and U.
9.

Harveys have continued to irrigate.
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10.

Even if irrigation water was entirely removed from the Harveys property, the land

would retain value. Davis Aff. II., Ex. E., Excerpts of Deposition of Greg Ruddell, Feb. 9, 2010,
p. 44, 11. 10-13.
11.

Harveys have irrigated the property every year since purchasing the property in

1987, making no changes to their irrigation practices through December 2009. Davis Aff. II.,
Ex. 8, Harvey Deposition, December 21, 2009, p. 81, 1. 25-p. 82, 1. 20.
12.

Mr. Harvey applies 18 to 24 inches per year on the irrigated field over the

landslide complex, in addition to the natural precipitation. Davis Aff. II., Ex. F, Excerpts of
Robert I. Harvey trial testimony taken June 25, 2008, p. 46, 11. 1-25.
13.

The Harvey irrigation is the most likely source of water infiltrating the landslide

mass. Davis Aff. II., Ex. D, Excerpts of Revised Geotechnical Report, pp. 13-15.
14.

There is a high water content in the soils in the field beneath the Harvey property.

Davis Aff. II., Ex. D, Excerpts of Revised Geotechnical Report, pp. 12-13.
15.

The Harveys did not ever change the nozzles in the wheel lines between the time

the property was purchased in 1987 and 2009. Davis Aff. II., Ex. B., Excerpts of Harvey Depo.,
p. 155, 1. 20-p. 156, 1. 6.

16.

The nozzles on four of the wheel lines were recently replaced for the first time in

April 2010. Davis Aff. II., Ex. G, Supplemental Discovery Responses, May 21, 2010.
17.

Irrigation nozzles will wear out over time, especially where the water carried in

the system contains sediment, as is the case in this area. Mr. Harvey's nozzles were quite worn
and released massive amounts of water. Affidavit of Jim Klauzer,

,r 7.
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18.

The Harvey's field is bowl shaped and the pressure on the irrigation lines is

greater at the low point in the field than on the edges, which means that those sprinkler nozzles at
the low point in the center of the field put out substantially more water than those at the edges of
the field. Affidavit of Jim KJauzer, ,r 8.
19.

The Harveys have historically irrigated their property in 24 hour sets. Davis Aff.

J1, Ex. B, Excerpts of Harvey Depo., p. 32, 1. 25-p. 33, 1. 6.
20.

The Harveys have modified their irrigation practices for the 2010 irrigation

season and are limiting their irrigation sets to 12 hours, but they have made no commitment to
continue that practice beyond the 2010 season. Affidavit of Albert P. Barker, ,r 2, and 3.
21.

The soils expert identified by the Harveys has advised the Harveys to irrigate the

property more frequently and for shorter durations in order to maximize plant uptake and to
minimize deep infiltration of irrigation water. Davis Aff. II, Ex. H, Excerpts ofHomeck Depo.,
p. 61, 1. 16-p.62, 1. 21, and p. 75, 1. 19-p. 76, 1. 18.
22.

Mr. Jim Klauzer, the irrigation consultant who installed the soil moisture

monitoring system on the Harveys property, has also advised Mr. Harvey to irrigate the property
more frequently and for shorter durations to maximize crop uptake and to minimize deep
infiltration of water beyond the root zone. Affidavit of Jim K.lauzer, ,r 6.
23.

The landslide complex continues to move. Davis Aff. II., Ex. D, Excerpt of

Revised Geotechnical Report, p. 5.
24.

The Harveys geotechnical consultant, Mr. Stanley Crawforth, does not anticipate

completing his study of the near surface hydrology until at least the Fall of 2010. Davis Aff. II.,
Ex. I, Excerpts of Crawforth Depo., p. 9, 1. 23-p. 10, 1. 15.
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25.

Mr. Crawforth would like the trial to be delayed until at least after January 2011

in order to complete the field work he believes needs to be completed. Davis Aff. IL, Ex. I,
Excerpts of Cra\vforth Depo ., p. 164, 1. 4-p. 165, 1. 16.
26.

The Lower Payette Ditch Company was not informed that the Harveys had

substantially changed their irrigation practices for the 2010 irrigation season until the week of
May 10, 2010, and did not learn the specifics of those changes until expert discovery was
completed on May 18, 2010, and the Harveys supplemented their discovery responses on May
21, 2010. Affidavit of Albert P. Barker,
27.

,r 4.

Harveys' changed irrigation practices beginning in the 2010 irrigation season and

the affect those changes may have on the hillside will have a confounding affect on the data
which will not likely be known by the time of trial scheduled for July 2010.

IV. FACTUAL AND PROCEDURAL HISTORY
The Lower Payette Ditch Company hereby incorporates, as if set forth in full, the
Statement of Pertinent Factual and Procedural History at pages 2 through 7 of its Memorandum
in Support of Motion for Preliminary Injunction filed in this action on March 27, 2009. Also
incorporated herein as if set forth in full are the Affidavits of Stanley M. Miller (hereinafter
"Miller Aff.") and Shelley M. Davis (hereinafter "Davis Aff. I.") along with their accompanying
exhibits also filed in this action on March 27, 2009.
\\'hen the Lower Payette Ditch Company initiated this litigation in February of 2009 it
sought relief of this Court in the form of a declaratory judgment allowing the Lower Payette
Ditch Company to withhold delivery of irrigation water to the Harvey field because of the
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continuing risk of ham1 to the ditch, and also for a permanent injunction to prevent the Harveys
from applying irrigation water to the field.
In July 2006, the hillside beneath the Harvey field experienced a catastrophic failure
which significantly damaged the Lower Payette Ditch Company's ditch, and the personal and
real property of an adjacent landowner. The adjacent landowner sued the Lower Payette Ditch
Company and the Harveys which resulted in a jury verdict finding the Lower Payette Ditch
Company 5% liable for the failure and the Harvey 95% liable for the failure. As a private ditch
company, responsible for the delivery of irrigation water to hundreds of shareholders serving
thousands of acres, Idaho Code§§ 42-1201 and 42-1204 requires that the Ditch Company take
all necessary measures to ensure the safe and reliable supply of irrigation water to the
shareholders. As a result of that verdict, the Ditch Company was required to take action to
ensure the continued safe and reliable provision of irrigation water to its shareholders.
In order to fulfill its obligations to the shareholders of the Lower Payette Ditch Company,
the Ditch Company filed a Motion for Preliminary Injunction on March 27, 2009. After hearing
on May 27, 2009, the court granted the Ditch Company's Motion on June 4, 2009, and ordered
that "all surface irrigation runoff must be diverted away from the slide mass and no excess
irrigation water (water not evaporated or used by the crops and which infiltrates into the
groundwater system) shall be applied to the crops being cultivated on the 220 acres at issue in
this litigation." Order Granting Plaintiffs Motion for Preliminary Injunction, entered June 4,
2009. The Ditch Company was required to post a bond. Id., p. 2. The Court also stated in the
Order that it would "entertain such other orders as are necessary to ensure compliance with th[ e]
Order." Id., p. 2. After several weeks of discussions the parties had been unable to cooperate to

MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT AND IN
SUPPORT OF MOTION FOR PERMANENT INJUNCTION, OR IN THE ALTERNATIVE,
CROSS MOTION FOR SUMMARY JUDGMENT
/'I
Oflrtl!·"'.'I"':»
UV ti ''°'-i:

9

determine how best to ensure that the Courts' Order was being followed. The Ditch Company
filed a Motion and Memorandum Requesting Further Order Clarifying and Defining Scope of
Order Granting Motion for Preliminary Injunction on June 25, 2009. On July 15, 2009, after
hearing on July 7, 2009, this Court entered its Further Order Clarifying Order Granting
Plaintiff's Mot~on for Preliminary Injunction ("Order") which required Defendants to install flow
meters on the pumps, and for those pumps to be regularly monitored. The Order required
Defendants to install a soil moisture monitoring system, and for the system to be regularly
monitored. It also called for the parties to jointly determine whether the installation of
monitoring wells was necessary and appropriate, and lastly allowed the Ditch Company to enter
the Harveys' property to do any or all of these things at their own expense if the Harveys did not
cooperate in a timely manner.
A flow meter was installed at the site, however, it was not installed and properly
functioning until after the final irrigation cycle of the season. Davis Aff. II., Ex. B, Harvey
Depo., p. 95, 1. 23-1. 108, 1. 10. A soil moisture monitoring system was similarly installed, but
not until the last irrigation cycle of the 2009 irrigation season. Davis Aff. II., Ex. B, Harvey
Depo., p. 110, 1. 16-p. 113, 1. 18. Test pits were dug on the property to a depth of approximately
12 to 18 feet by the Lower Payette Ditch Company's engineers in August 2009. Davis Aff.11.,
Ex. D, Excerpt of Revised Geotechnical Investigation Harvey Site Above Landslide at
Buttermilk Slough No. 1 for Lower Payette Ditch Company, May 2010, pp. 8-9. An additional
series of deep borings were dug to depths of between 30 and 90 feet, depending on when shale
was encountered in the strata, in November 2009 and March 2010, and piezometers were
installed in some of the borings. Id, pp. 9-11.
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The soil moisture monitoring system was designed to monitor the irrigation influences in
the soil conditions under the irrigation practices employed by the Harveys during the 2009
irrigation season, which were similar to those employed by the Harveys as long as they had
farmed the property up through the 2009 season. Davis Aff. IL, Ex. I, Excerpts of Crawforth
Depo., p. 119, 1. 25-p. 120, 1. 14. Mr. Klauzer, the consultant who has provided information to
both parties concerning the soil moisture monitoring system has made several recommendation
to the Defendants in order to improve their irrigation system, including the suggestion that the
Harveys adopt a shorter rotation for their irrigation sets, which would have the effect of
minimizing deep infiltration and improve crop yield. Aff. of Klauzer, ,r 6. He has also observed
that the irrigation nozzles of the Harveys were extremely worn and putting massive amounts of
water onto the soil. Id., at ,r 7. The pressure on the Harveys irrigation lines is operating at
approximately 50% efficiency because of the low swale in the center of the field, which has the
effect of influencing the sprinkler lines to put out substantially more water in the low part of the
field than on the sides. Id., at ,r 8. As a result of these findings, and the advice of Mr. Klauzer,
Dr. Horneck, and Mr. Crawforth, the Harveys' irrigation practices have been dramatically
changed for the 2010 season; changes that have the potential to make dramatic improvements
over the historic irrigation practices of Defendants above the slide zone.
Mr. Harvey has planted his field in wheat this year, rather than alfalfa, which is the crop
grown on the property during the majority of the growing cycles on the property. Davis Aff. II,
Ex. B, Harvey Depo., p. 25, 11. 4-9. In the past Mr. Harvey has irrigated his field by setting the
irrigation lines for 24 hour sets, for 10 to 11 days per set. Id., p. 32, 1. 25-p. 33, 1. 6. During this
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2010 irrigation season Mr. Harvey has changed his irrigation practices and is limiting his
irrigation to 12 hour sets. Affidavit of Albert P. Barker, 12.
Defendants had not replaced the sprinlder nozzles between the year 1987 and the present,
yet in April 2010 the Harveys replaced 200 of the nozzles on sprinkler lines 1 through 4 on the
property. Davis Aff II, Ex. G, Defendants' Supplemental Response to Plaintiffs First Set of
Interrogatories and Requests for Production to Defendants Harveys. These two changes
represent a dramatic improvement in irrigation practices over Defendants' historic practices.
The old, worn nozzles delivered "massive" amounts of water to the field. Affidavit of Jim
Klauzer, 17. The newer nozzles will more tightly control water delivery. Id. The 24 hour sets
previously used by Defendants also allowed much greater quantities of water to be placed on the
same acreage at once, promoting deep infiltration past the root of the plants into the underlying
geologic layers where the water is available to contribute to the water in the landslide. Id. at 1 6.
The Defendants' own soils expert recommended that the Defendants shorten the length of
their irrigation sets and increase the frequency of irrigation on the property. Davis Aff. II, Ex. H,
Excerpts ofHomeck Depo., p. 61, 1. 16-p.62, I. 21, and p. 75, 1. 19-p. 76, I. 18. Jim Klauzer, who

has consulted with both parties to this litigation and who has been responsible for overseeing the
installation and monitoring of the soil moisture sensors, has also recommended that the
Defendants alter their irrigation practices by irrigating more frequently and for shorter sets.
Affidavit of Jim Klauzer, 16. There is no dispute of fact. Limiting the duration of the irrigation
sets to 12-hours and replacing the nozzles as recommended by the manufacturers would reduce
water infiltration past the root zone and potentially prevent it from recharging the slide zone.
Adding less water in the ground will help reduce the threat of a landslide, although it does not
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eliminate the water already there. Davis Aff. IL,

Excerpts of Revised Geotechnical

Report, pp. 13-15.
The 2006 catastrophic slide below the Harvey property interrupted irrigation deliveries to
approximately 2,100 acres of irrigation fannland downstream of the Harvey property, for at least
5 days. Davis Aff. II., Ex. C, Excerpts of Ulmer Depo., p.

11. 15-20, andp. 174, 11. 1-10.

This interruption in irrigation service, during the hot season of July, had a dramatic impact on the
growers downstream of the property. Affidavit of Jim Klauzer, ,I 9. However, the significant
changes that the Harveys have made to their irrigation practices in this 2010 irrigation season
have the potential to alleviate the deep water percolation that is escaping the root zone on the
Harvey property, and may lessen the potential of future hillside failures. Based on the significant
changes that that the Defendants have made to their irrigation practices, the Lower Payette Ditch
Company requests that this Court issue a Permanent Injunction requiring the property to be
irrigated for no more than 12 hours on a rotational basis. The Lower Payette Ditch Company also
seeks a condition that nozzles be replaced on a schedule not to exceed the manufacturers
recommended replacement schedule, and that the parties continue to be provided access to and
an opportunity to monitor the conditions of the field.
V. STANDARD OF REVIEW

Pursuant to Idaho Rule of Civil Procedure 56(c) "judgment sought shall be rendered
forthwith if the pleadings, depositions, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter oflaw." Id. R. Civ. P. 56(c). "When assessing a motion for
summary judgment, all facts are to be liberally construed in favor of the non-moving party and
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the Court draws any reasonable inferences and conclusions in that party's favor." Freiburger v.

J-U-B Engineers, Inc., 141 Idaho 415,419,111 P.3d 100,104 (2005),citingGAf Farmsv. Funk
Irr. Co., 119 Idaho 514,517,808 P.2d 851,854 (1991). "The burden is on the moving party to
prove an absence of genuine issues of material fact." Rouse v. Household Finance Corporation,
Docket No. 32886, (Idaho, March 29, 2007).
When parties file cross motions for summary judgment, the standard remains the same,
and the court evaluates each party's motion on its own merits. Potlatch Education Assoc. v.

Potlatch School Dist. No. 285, 148 Idaho 630,633,226 P.3d 1277, 1280 (2010), citing
Intermountain Forest Mgmt., Inc. v. La. Pa. Corp., 136 Jdal10 233,235, 31 P.3d 921,923 (2001).
Whether to grant or deny an injunction is a decision committed to the discretion of the
trial court. Brady v. City of Homedale, 130 Idaho 569, 572, 944 P .2d 704, 707 (1997), citing

Harris v. Cassia County, 106 Idaho 513, 517, 681 P.2d 988, 992 (1984). "A trial court does not
abuse its discretion if it (1) correctly perceives the issue as discretionary, (2) acts within the
bounds of discretion and applies the correct legal standards, and (3) reaches the decision through
an exercise of reason." 0 'Connor v. Harger Constr., Inc., 145 Idaho 904, 909, 188 P.3d 846,
851 (2008), citing West Wood Inv., Inc. v. Acord, 141Idal1075, 82, 106 P.3d 401,408 (2002).
VI. THE HARVEYS MOTION FOR SUMMARY JUDGMENT MUST BE DENIED

Defendants' summary judgment motion seeks a determination that the Lower Payette
Ditch Company, as a matter of law, is never entitled to any relief of any kind, injunctive,
declaratory or damages, caused by Defendants' irrigation practices. They argue that the
Constitution ofldaho and Idaho Code§ 42-914 mean there can be no limits on the use of water
on their property, no matter what the consequences are to any third party, the Ditch Company, or
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the shareholders. The Ditd-· Coli',:>::ny's main d~~iver) canal was destroyed once. Deliveries of
irrigation water to downstream ~.tx:-eholders were halted. A disaster was declared by the
Goven1or of Idaho. Yet, Defendants claim absolute immunity from these and any future
consequences of their irrigation practices, which constitutes nonsense.
Second, Defendants' Motion fails to recognize that the Lower Payette Ditch Company
has sought alternative relief of either halting all irrigation or limiting irrigation to prevent injury.
Amended Complaint, ,r XXXIV. Their motion is directed only to the question of whether
stopping irrigation on the offending property is precluded as a matter of law. Defendants do not
contend that placing limits on their irrigation practices is prohibited by any of their theories.
A. The Water Rights Used by Defendants Belong to the Lower Payette Ditch Company
and Defendants Claims Fail Under Idaho Code§ 42-914:
Defendants' Constitutional claim is based on the notion that they own water rights. They
correctly note that water rights are property rights. However, they fail to note that they own no
water rights. The rights are held under the name of the Lower Payette Ditch Company. Davis
Aff. II., Ex. J, Records of Water Right Ownership for Water Right Nos. 65-165A, 65-165B, 65165C, 65-165X, 65-7425, 65-7428, 65-7848, 65-7882, 65-7885, 65-11413, 65-12279, 65-12756,
65-23106.
Defendants are shareholders of the Lower Payette Ditch Company. Def. Statement of
Undisputed Facts, no. 4. Hence, Defendants rights flow not from an independent water right, but
from Idaho Code§ 42-914 and Article XV,§ 4 of the Idaho Constitution. Both the statute and
the constitution provide that the delivery of water by an irrigation entity is subject to payment
and to reasonable conditions of delivery, as determined by the irrigation entity. Wilterding v.
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Green, 4 Idaho 773, 45 P. 134 (1896); Gasser v. Garden Water Co., 81 Idaho 421,346 P.2d 592
(l 959).

Thus, any rights that Defendants have to delivery of water are subject to reasonable
conditions. Defendants do not contend that a condition which prevents irrigation above an active
slide that has previously destroyed the main delivery canal of the ditch company furnishing the
water is a not reasonable condition. Instead they contend that no condition whatsoever can be
imposed. Yet, Gasser v. Garden Water Co., and indeed, Nampa & ]vleridian Irr. Dist. v.
Barclay, 56 Idaho 13, 47 P.2d 916 (1935), relied upon by Defendants in their memo at page 5,

recognize that delivery entities ho have the authority to impose such conditions. The right to
have water delivered is subject to failure "to comply with the lawful requirements and conditions
of use." Idaho Code§ 42-914. Gasser v. Garden Water Co. expressly holds that conditions
designed to protect a ditch from injury is a lawful exercise of this authority by the irrigation
company.
Because Idaho Code§ 42-914 is the proper line to evaluate Defendants' Motion, we turn
to it first. The argument that the injunction sought by the Ditch Company would violate Idaho

Code§ 42-914, and that therefore the action should be dismissed, is false.

rdaho Code § 42-914 states that water once dedicated to an agricultural use on a parcel of
land, it will continue to be dedicated to that use, "upon payment therefor, and compliance with
such equitable terms and conditions as to the quantity used and terms of use as may be
prescribed by law." LC.§ 42-914. The primary case construing this section ofldaho Code,
Wilterding v. Green, 4 Idaho 773, 45 P. 134, (1896), held

Who decides, under all laws, what are equitable terms and conditions for the
exercise of any right given by law? Evidently, courts of justice. They are the
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only power authorized to furnish a remedy for every wrong suffered by
individuals of a civilized society. It is a reasonable conclusion, from a proper
consideration of both the constitution and the statutes, that the court must
determine what are reasonable tenns and conditions which may be imposed by
canal or ditch owners for furnishing water, either annually or for a term of years.

Id. at p. 774, 45 P. at p. 136. Therefore, the appropriate action for the Lower Payette Ditch
Company to have followed is to seek a ruling of this Court defining under what terms and
conditions the Harveys may use water for irrigation purposes on their land. Therefore, the action
cannot be dismissed pursuant to Idaho Code§ 42-914, and the Harveys' Motion for Summary
Judgment must be denied.
B. Injunctive Relief does Not Otherwise Constitute a Takings and the Lower Payette
Ditch Company is Not a Government Entity Which Can be Liable for a Taking:
Defendants' summary judgment motion rests on several flawed assumptions. First they
assert that the Lower Payette Ditch Company seeks an injunction "taking" their water rights
away from them. No matter how many times they say it, that statement is not true. The relief
sought is to stop or limit irrigation on a specific area where it is damaging the hillside, the ditch,
and the shareholders. The Lower Payette Ditch Company has, as the Court's Clarification Order
notes, agreed to help Defendants take that water and deliver it to other land which will not injure
the ditch and even offered to transfer the water elsewhere and pass along the proceeds to
Defendants. Court's Clarification Memorandum and Order, April 20, 2010, p. 9. Defendants
still have their shares in the company, as long as they pay their assessments. No "taking" has
taken place and none is contemplated by the relief sought.
The Complaint in this action states that the Ditch Company is private non-profit
corporation doing business as a ditch company in Washington County. Amended Complaint,
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paragraph I. Defendants admit this fact in their Amended Answer at paragraph 9. Further, the
Articles of Corporation for the Lower Payette Ditch Company were submitted as an exhibit in
support of their motion for preliminary injunction in this action. See Davis Aff. I, Ex. A.
Like the Aberdeen-Springfield Canal Company in Aberdeen-Springfield Canal Co. v.
Peiper, 133 Idaho 82, 92-93, 982 P.2d 917, 927-928 (1999), while it is "similar to an irrigation
district in some respects, they are materially different in their organization and regulation." Id.
Section 6-902(2) of the Idaho Code classifies irrigation districts as political
subdivisions of the state, which are inherently state actors .... Operating companies
like ASCC, however, are privately owned corporations, and as such act under
color of state law only where there is significant state involvement in the action.

Id. That is not the case here. There has been !!Q state involvement in this action undertaken by
the Ditch Company to protect its ditch. For this additional reason, the Defendants Motion for
Summary Judgment fails because there are disputed issues of material fact as to the apparently
the relief requested, and the effect of the granting of that relief. 2

C. The Lower Payette Ditch Company is Entitled to Maintain and Action for Nuisance
Against Defendants Who are Individual Irrigators and not Operators of Canals:
Defendants next argue that they are immune from any nuisance cause of action because
they are irrigators. The Ditch Company is seeking an injunction to prevent the continuing
damage caused to its main delivery canal because the Defendants' irrigation water infiltrates the
slip plane and is causing the hillside and ultimately the main delivery ditch to fail. A nuisance is
defined by Idaho Code§ 52-101 as "[a]nything that is ... an obstruction to the free use of
property, so as to interfere with the comfortable enjoyment oflife or property, or unlawfully
obstructs the free passage or use, in the customary manner, of any navigable lake, or river,
2

See FN 1 at p. 2 of this Memorandum concerning any confusion which may have arisen from the Ditch Company's
private condemnation action pursuant to Idaho Code § 42-1106.
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stream. canal, or basin, .. .is a nuisance." Id., (emphasis added.) An action for an injunction to
prevent one private party from injuring another private party does not constitute a taking or an
actionable claim for inverse condemnation.
Defendants do not argue that their actions in causing interference with the canal do not
constitute a nuisance under Idaho Code§ 52-101. Instead, they argue that Kunz v. Utah Power
and light Co., 117 Idaho 90, 792 P.2d 926 (1997) and its progeny, preclude a nuisance action
against an individual farmer, even though Idaho law expressly states that interference with an
irrigation canal is a nuisance, "which shall be abated." Idaho Code§§ 52-101 and 52-111.
Defendants badly misread the Kunz line of cases. These cases protect irrigation delivery
entities (such as the Lower Payette Ditch Company) from nuisance claims, but they have never
been applied to individual water users. Kunz relied on Stephenson v. Pioneer Irrigation Dist., 49
Idaho 189, 194, 288 P. 421, 422 (1930) which held that an owner of an irrigation ditch is only
liable in negligence. Burt v. Farmers Cooperative Irrigation Co., 30 Idaho 752, 767, 168 P.

l 078, 1082 (1917), likewise held that the owner of an irrigation ditch was only liable in
negligence. Kunz extended that holding to operators of dams:
The same policies which compelled this court to limit the liability of operators of
irrigation canals from suit for all but an action in negligence also extends to those
entities which operate the artificial water diversions and storage systems, i.e.,
dams and reservoirs which supply the water to irrigation canals.

Kunz supra, at 117 Idaho at 904 (emphasis added). Scott ex rel Dougall v. Finney, 130 Idaho
894,950 P.2d 709 (1997), merely applied Kunz to a claim related to a failure of a dam. Accord
McKay v. Boise Project Board of Control, 141 Idaho 463, 111 P.3d 148 (2005)(use of a dam).
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Defendants are not operators of irrigation canals or dams. They cite no authority for the
proposition that a private irrigator is entitled to the same legal status as operators of irrigation
canals and dams. That is so because there is no such Idaho authority. When a private party
unlawfully obstructs a waterway, it is a public nuisance and is subject to abatement. Campion v.
Simpson, 104 Idaho 413,424,659 P.2d 766, 775 (1983).

There is abundant case law for the proposition that individuals or entities, other than
operators of irrigation canals and dams, are liable for nuisance resulting from their use of water.
Ada County Highway Dist. v. Smith, 108 Idaho 327,699 P.2d 427 (1985) after remand, 113

Idaho 870, 749 P.2d 497 (Ct.App. 1988)(holding that runoff and seepage constituted a nuisance
requiring the construction of a retention pond to abate the nuisance); Ward v. Kidd, 87 Idaho
216, 392 P.2d 183 (1964 )(holding that a dam placed by an individual irrigator which interfered
with flow of water in a natural channel was a nuisance to be abated) 87 Idaho at 227. Moreover
the Court in Ward held that the person who obstructed the channel had no right to any damages
from the abatement of the obstruction in the channel. Thus Ward also stands for the proposition
that abating a nuisance does not entitle the person creating the nuisance to any damages. See
also Langley v. Deshazer, 78 Idaho 376, 304 P.2d 1104 (1956)(holding that individual causing

irrigation waste water to back up on another's property was committing a nuisance, which was
properly abated by order of the district court). Utter v. Gibbons, 137 ldaho 361, 48 P.3d 1250
(2002)(issuing injunction to prevent uphill irrigator from discharging water onto lower property.)
Moon v. North Idaho Farmers Ass'n., 140 Idaho 536, 96 P.3d 637 (2004), also is ofno

help to Defendants. There the Court held that Idaho law precluding a nuisance claim for smoke
invasion of property was not a "taking" of a right to sue for nuisance. Significantly, the Court
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held that there was no "taking" because there was no claim of a "permanent deprivation of all
economically beneficial uses of the land." Id, 140 Idaho at 542-543. Here the Lower Payette
Ditch Company does not seek to prevent "all economically beneficial uses of the land." In fact,
Defendants concede as much, in that their claim seeks the diminution in value from the irrigated
land to unirrigated land value, recognizing that there is residual value to the property. See
Plaintiffs Memorandum in Support of Motion to Dismiss Counterclaims. Also see Davis Aff.
II., Ex. E, Excerpts of Ruddell Depo., p. 44, 11. 10-13.
Furthem1ore, al1 parties and the Court agree that the Lower Payette Ditch Company is not
a government actor even capable of effecting a taking. Defendants' argument that the restriction
requested by the Lower Payette Ditch Company is a "taking" fails with this concession.
Therefore, on this additional basis, the Defendants' Motion for Summary Judgment fails.

VII. ARGUMENT IN SUPPORT OF CROSS-MOTION FOR SUMMARY JUDGMENT
The Court has already granted a preliminary injunction ordering that "all surface
irrigation runoff must be diverted away from the slide mass and no excess irrigation water (water
not evaporated or used by the crops and which infiltrates into the groundwater system) shall be
applied to the crops being cultivated on the 220 acres at issue in this litigation." Order Granting
Plaintiffs Motion for Preliminary Injunction, entered June 4, 2009. The Court then clarified that
certain measures must be implemented in order to monitor the soil to ensure that those
restrictions were being met. Further Order Clarifying Order Granting Plaintiffs Motion for
Preliminary Injunction entered July 7, 2009.
The Harveys' soils expert, Dr. Horneck, in his expert report has concluded that one way
to alleviate the slide problem is to minimize deep percolation of water, and increase the
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frequency of irrigation, thereby implying that the current practices may result in excess irrigation
on the property. In his deposition Dr. Homeck again reiterated that shorter irrigation sets on a
more frequent basis would assist to restrict the deep percolation of water in the soils. Davis Aff.
II, Ex. H, Excerpts ofHorneck depo., p. 61, l. 16-p.62, 1. 21, and p. 75, 1. 19-p. 76, 1. 18.
Jim Klauzer, who has consulted with both parties to this litigation and who has been
responsible for overseeing the installation and monitoring of the soil moisture sensors, has also
recommended that the Defendants alter their irrigation practices by irrigating more frequently
and urging shorter sets, because under the current practice, using the irrigation equipment that
was used in the 2009 season massive amounts of water is being put on the ground, which also
implies excessive irrigation. Affidavit of Jim Klauzer,

,r 7.

The Harveys have already

undertaken to follow this advice, and have shortened the duration of their irrigation sets to 12hour sets, at least for this irrigation season. Affidavit of Albert P. Barker,

,r 2.

However, there is

no assurance from Defendants that these changed practices will continue. Id, at ,r 3. If the Court
grants the Ditch Company's Motion for a Permanent Injunction, adding the restriction that the
Harveys limit irrigation sets to 12 hours, and requiring nozzle replacement recommended by the
manufacturers, as well as ordering continued monitoring, a final judgment can be reached.
The Court implicitly recognized that an imminent threat of irreparable harm existed in the
event that over-watering occurred on the Harvey property when it granted the Ditch Company's
Motion for Preliminary Injunction. Idaho Rule of Civil Procedure§ 65(e)(1)(2) and (3) state that
a preliminary injunction is only appropriate in cases where "great or irreparable injury to the

plaintiff," is threatened, and especially in cases where the defendant is doing or threatens to take
some action which would "render the final judgment ineffectual." ID. R. CIV. P. 65(e)(1)(2)&(3).
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The party seeking an injunction bears the burden of proving that it is necessary under the
circumstances. Harris v. Cassia County, 106 Idaho 513,518,681 P.2d 988,993 (1984), citing
Lawrence Warehouse Co. v. Rudio Lumber Co., 89 Idaho 389,405 P.2d 634 (1965). 3
When the court granted the injunctive relief sought by the Ditch Company, the Ditch
Company demonstrated a substantial likelihood of success on the merits of its underlying
complaint for declaratory judgment and injunctive relief, as well as the fact that the injunction
was necessary under the circumstances. Harris v. Cassia County, 106 Idaho at 518, 681 P.2d at
993 (1984), citing First Nat'/. Bank & Trust Co. v. Fed. Res. Bank, 495 F.Supp. 154 (W.D.Mich.
1980), add'/. citations omitted.
Since the Preliminary Injunction was issued and clarified, the Defendants have made
substantial changes to their irrigation system. Mr. Harvey has planted his field in wheat this
year, rather than alfalfa, which is the crop grown on the property during the majority of the

growing cycles on the property. Davis Aff. II, Ex. B, Excerpts of Harvey Depo., 12/21/09, p. 25,
11. 4-9. In the past Mr. Harvey has irrigated his field by setting the irrigation lines for 24 hour
sets, for IO to 11 days per set. Id., p. 32, 1. 25-p. 33, 1. 6. During this irrigation season Mr.
Harvey has changed his irrigation practices and is limiting his irrigation to I 2 hour sets. See
Affidavit of Albert P. Barker, ,r 2. Additionally, even though the Defendants had not replaced
the sprinkler nozzles between the year 1987 and the present, in April 2010 the Harveys replaced

3

The Court in its Clarification Memorandum and Order issued April 20, 2010, stated at p. 4, that the standard of
proof on the Ditch Company's claim for injunctive relief to be applied is "clear and convincing evidence" relying on
Bower v. Moorman, 27 Idaho 162, 147 P. 496 (1915); and McCrary v. Rosencrance, 135 Idaho 509, 20 P.3d 693
(2001 ). The Bower case, overruled in 1922, stated that the court did not think the evidence to be "as clear and
conclusive as it should be[.]" The Rosencrance case stated that the proper standard of proof should be "substantial
and competent" evidence, however, that case dealt with the weight to be afforded a Director's Report of the Idaho
Department of Water Resources in a challenge to a finding of abandonment, rather than a motion for injunctive
relief. The appropriate standard for this Court to apply is set out in Harris v. Cassia County, 106 Idaho 513, 517518, 681 P.2d 988,993 (1984).
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200 of the nozzles on sprinkkr (i!les 1 · 1w- -~! -+ en·, .:,,e property. Davis Aff. II, Ex. G,
Defendants' Supplemental Response to Plaintiff's f;rst Set oflnterrogatories and Requests for
Production to Defendants Harveys, May 21, 2010. Furthermore, the Harveys' geotechnical
engineer, Stanley Crawforth, has stated that he has not completed his near surface hydrology
study, and needs until at least January 2011 in order to complete his work on the study. Davis

Aff. II., Ex. I, Excerpts of Crawforth Depo., p. 164, 1. 4-p. 165, 1. 16.
The Plaintiff filed their Amended Complaint and Answer on May 10, 2010, in
compliance with this Court's Clarification Memorandum and Order entered April 20, 2010, and
the Stipulation of the parties filed May 5, 2010. 4 Davis Aff. II., Ex. K, May 5, 2010, Stipulation.
In it the Plaintiff has alleged a claim seeking abatement and damages arising from a nuisance. In

Koseris v. JR. Simplot Co., 85 Idaho 1,375 P.2d 130 (1962), the Idaho Supreme Court discussed
the relationship between an abateable nuisance and one which could not be abated, and held that
it is imperative to determine the nature of the nuisance before determining whether, or what type
of damages might be awardable. Koseris v. JR. Simplot Co., 85 Idaho 1, 9, 375 P.2d 130, 134135 ( 1962). In doing so the Court analyzed the Idaho Gold Dredging Corp. v. Boise Payette

Lumber Co., 52 Idaho 766, 22 P.2d 147 (1933). The Idaho Gold Court stated:
There are a great many cases wherein the rule is stated to the effect that, if
defendant has damaged plaintiff's property by means of a temporary nuisance, or
one which can be abated, recovery for temporary injury only can be had, and the
difference in the value of the property before and after the injury is not the proper
measure of damages. This rule is based on the theory that abatement of the cause
4

Also, in this Court's April 20, 20 I 0, Clarification Memorandum and Order the Court states that the Lower Payette
Ditch Company did not cross-claim against Harveys in the case brought by Rex Knudson for damage to his house
and property from the 2006 landslide. In fact the Ditch Company did file a cross claim. Answer and Cross Claim,
Feb. 21, 2007. The Washington County district court held that the cross claim could not be maintained because,
under Idaho tort law, Harveys and the Lower Payette Ditch Company could not be held jointly and severally liable,
and therefore would bear only the costs of their individual percentage of fault. Idaho Code§ 6-803. Order Granting
Motion in Limine, March 4, 2008.
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of injury ,:vill abate the injury, and it should be applied only in cases wherein this
is true. After all, it is the character of the injury, whether temporary or
permanent, and not the character of the cause of it, which controls.
Idaho Gold Dredging Corp. v. Boise Payette Lumber Co., 52 Idaho at 733, 22 P.2d at 149,
(1933). The Defendants have made substantial changes to their irrigation system, on the advice
of their experts and consultants. It is impossible at this time to know whether these changes will
abate the hillside instability, but there are strong indications that the new practices will have a
positive impact on reducing groundwater percolation. It would be unwise, without additional
time to learn whether these improvements are realized, to attempt to try this case at this time.
Under these dramatically changed circumstances, it is more appropriate to enter a
Permanent Injunction requiring Defendants to continue to irrigate with shortened irrigation sets,
to continue to replace nozzles as recommended by the manufacturers, and allow the parties to
continue to monitor the situation to learn whether the new irrigation methods have alleviated the
threat posed by the Harveys' past irrigation practices. Therefore, the Lower Payette Ditch
Company asks that this Court Grant its Motion for Permanent Injunction, or in the alternative, its
Cross Motion for Summary Judgment, enter the requested Permanent Injunction and either stay
the action indefinitely, or dismiss the action without prejudice. Any party will have the right to
petition to modify the injunction if and when it ever becomes necessary. Neither party would be
precluded from seeking future legal remedies. Additionally, as the Court initially required that
the bond be posted to ensure that the Harveys be compensated should the remedy of completely
removing irrigation from the field be implemented, and the Lower Payette Ditch Company is no
longer requesting that the Court enter such and order, then the Ditch Company's bond should
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also be released. Further, no such bond is authorized under the Idaho Rules of Civil Procedure in
cases where permanent injunctive relief has been granted.
VI. CONCLUSION

THEREFORE, for the foregoing reasons, the Lower Payette Ditch Company respectfully
requests that the Court DENY the Defendants' Motion for Summary Judgment, and GRANT the
Motion for Permanent Injunction, or in the alternative, Cross Motion for Summary Judgment of
the Lower Payette Ditch Company.
th

Dated this 4 day of June, 2010.
BARKER ROSHOLT & SIMPSON LLP

Aµ~-~

Shelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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I HEREBY CERTIFY that on this 4 day of June, 2010, I caused to be served a true and
correct copy of the foregoing MEMORANDUM IN OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT AND IN SUPPORT OF MOTION FOR PERMANENT
INJUNCTION, OR IN THE ALTERNATIVE CROSS MOTION FOR SUMMARY
JUDGMENT by the method indicated below, and addressed to each of the following:
Filed with the Court via Hand Delivery.
Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Judson W. Tolman
S. Fred Wheeler
Walker Law Offices
232 E. Main Street
P. 0. Box 828
Weiser, ID 83672

___U.S. Mail, Postage Prepaid
___U.S. Mail, Certified
X Hand Delivered
_ _ Overnight Mail
- -Facsimile
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Shelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 \V. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)

LOWER PAYETTE DITCH COMPANY,
a ditch company existing under the laws of
the State of Idaho,

)
)
)
)

Plaintiff,

)
)

V.

)

)

ROBERT I. AND MARGARET HARVEY, )
)

Defendants.

STATEOFIDAHO
County of Ada

)

Case No. CV 2009-01803

AFFIDAVIT OF SHELLEY M.
DAVIS IN SUPPORT OF
MEMORANDUM IN OPPOSITION
TO MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF
MOTION FOR PERMANENT
INJUNCTION, OR IN THE
ALTERNATIVE, MOTION FOR
SUMMARY JUDGMENT

)
) ss.
)

SHELLEY M. DAVIS, being first duly sworn upon oath, deposes and says:
1. I am an attorney in the firm Barker Rosholt & Simpson LLP providing legal
representation to Plaintiff Lower Payette Ditch Company in the above captioned matter. I am

AFFIDAVIT OF SHELLEY M. DA VIS IN SUPPORT OF MEMORANDUM IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT AJ\i'D IN SUPPORT OF MOTION FOR PERMANENT
INJUNCTION, OR IN THE ALTERNATIVE, MOTION FOR SUMMARY JUDGMENT

1

over the age of 18 and have knowledge of the documents and legal proceedings pertinent to this
matter, and I make this affidavit based upon personal knowledge.
2. Attached hereto as Exhibit A is a true and correct copy of a copyrighted in 1985 by
Graphic Arts Center Publishing Company, depicting the hillside beneath the Harvey fields as the
property stood in 1985.
3. Attached hereto as Exhibit Bare a true and correct copies of excerpts of the
Deposition of Robert I. Harvey taken December 21, 2010.
4. Attached hereto as Exhibit C are true and correct copies of excerpts of the Deposition
of Phil Ulmer taken July 20, 2007.
5. Attached hereto as Exhibit Dare true and correct copies of excerpts of the Revised
Geotechnical Investigation Harvey Site Above Landslide at Buttermilk Slough No. 1 for Lower
Payette Ditch Company published May, 2010.
6. Attached hereto as Exhibit E are true and correct copies of excerpts of the deposition
of Greg Ruddell taken February 9, 2010.
7. Attached hereto as Exhibit Fare true and correct copies of the trial testimony of
Robert I. Harvey taken in the Knudson v. Lower Payette Ditch Company and Harveys trial on
June 25, 2008.
8. Attached hereto as Exhibit G is a true and correct copy of the Defendants'
Supplemental Response to Plaintiffs First Set oflnterrogatories and Requests for Production to
Defendants Harveys served on Plaintiffs May 21, 2010.
9. Attached hereto as Exhibit Hare true and correct copies of excerpts of the deposition
ofDonald Homeck:, Ph.D, taken May 13, 2010.
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10. Attached hereto as Exhibit I are true and correct copies of excerpts of the deposition
of Stanley G. Crawforth, PE, taken May 18, 2010.
11. Attached hereto as Exhibit J are true and correct copies of records representing the
ownership by Lower Payette Ditch Company of water right nos. 65-165A, 65-165B, 65-165C,
65-165X, 65-7425, 65-7428, 65-7848, 65-7882, 65-7885, 65-11413, 65-12279, 65-12756, 6523106. These documents are public records maintained by the Idaho Department of Water
Resources in the regular course of business.
12. Attached hereto as Exhibit K is a true and correct copy of the Stipulation of Parties to
Allow Additional Week for Plaintiff Lower Payette Ditch Company to File and Amended
Complaint, filed with the court May 5, 2010.
FURTHER YOUR AFFIANT SAYETH NAUGHT.
Dated this 4 th day of June, 2010.
BARKER ROSHOLT & SIMPSON LLP

f
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/ / Sfelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company

SUBSCRIBED AND SWORN to before me this l{t1'cfay of June, 2010.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of June, 2010, I caused to be served a true and
correct copy of the foregoing AFFIDAVIT OF SHELLEY M. DAVIS IN SUPPORT OF
MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT AND
IN SUPPORT OF MOTION FOR PERMANENT INJUNCTION, OR IN THE
ALTERNATIVE, MOTION FOR SUMMARY JUDGMENT by the method indicated below,
and addressed to each of the following:
Filed with the Court via Hand Delivery.
Attorneys for Defendant Harveys
Delton L. Walker
Lary C. Walker
Judson W. Tolman
S. Fred Wheeler
Walker Law Offices
232 E. Main Street
P. 0. Box 828
Weiser, ID 83672

___U.S. Mail, Postage Prepaid
___U.S. Mail, Certified
X Hand Delivered
___Overnight Mail
- - -Facsimile

helley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
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Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

)
)
)
)
)
Plaintiff,
)
)
vs.
)
)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)
LOWERPAYETTEDITCHCOMPANY,
a ditch company existing under the laws of
the State of Idaho,

Case No. CV 2009-01803
AFFIDAVIT OF JIM KLAUZER

STATE OF IDAHO )
) ss.
County of Payette
)

JIM KLAUZER, being first duly sworn upon oath, deposes and says:
1.

I am employed by Clearwater Supply, a company in the business of designing,

monitoring, and installing drip irrigation systems, as a Sales Agronomist. Part ofmy
responsibilities in my job with Clearwater Supply is to assist farmers in the area to maximize the
efficiency of their irrigation systems, and I am very familiar with proper irrigation application

1
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technique and equipment. One of the important tools to understand the effects of irrigation
practices is soil moisture monitoring devices placed in the field. Soil moisture monitors allow
one to measure moisture at depth over time.
2.

In August, 2009, I assisted the parties to this litigation in installing the soil

moisture monitoring system in the Harveys' field. I was advised that all parties agreed that these
monitors should be installed.
3.

Since August, 2009, I have returned to the Harvey field frequently to do"\\'llload

the information stored on the soil moisture monitoring system, and have provided those results to
both parties.
4.

During my visits to the property I have observed the irrigation equipment and

system used by the Harveys, as well as the growing conditions. On several occasion I have
spoken with Mr. Harvey, who is very interested in improving his irrigation efficiency and
requested my advice. I provided advice to him concerning improvements that could be made to
his irrigation practices to limit the amount of water infiltrating deep into the soil past the root
zone.
5.

In August, 2009, while I was on site assisting with installation of the soil moisture

monitoring system, I observed the soil condition down to depths of at least eight feet, as the
monitors were installed to that depth.
6.

During my discussions with Mr. Harvey I learned that he irrigates on 24 hour sets,

which means that the sprinklers are left in place constantly irrigating the same part of the field
for 24 consecutive hours. I have advised Mr. Harvey that it would be more beneficial in his
irrigation practices to limit his irrigation sets to fewer hours and irrigate more frequently. This
change would allow the crop to take up the water more efficiently, and would limit deep

2

percolation of irrigation water past the root zone. The crops would likely have better yields if
Wrr. Harvey's fields were irrigated on a 12 hour cycle rather than a 24 hour cycle.
7.

I observed the spri..ilier nozzles that the Harveys irrigated with in the 2009

irrigation season. These nozzles appear to be worn and were putting massive amounts of water
onto the soil. In the area serviced by Lower Payette Ditch Company the irrigation water carries
quite a lot of sediment, which tends to be hard on sprinkler nozzles. Under these conditions,
sprinkler nozzles should be replaced frequently in order to be in good working order, and
maintain the pressure for which the nozzle was initially designed.
8.

In addition to the above recommendations, I have also been researching whether

the use of a pressure compensating system can be retrofitted and applied to the Harvey irrigation
system. If it is possible, the pressure compensating system would also assist the Harveys in
applying the proper amount of irrigation water to the field in a more uniform fashion. Presently,
because of the bowl shaped conditions of the field, those portions of the line located in the low
point of the field are emitting substantially more water than the portions of the line located at the
high points at the edge of the field. Presently, the system is operating at approximately 50%
uniformity. If the pressure compensating system could be retrofitted and applied to the field, I
believe that the rate of uniformity of application could be increased to approximately 85 %,
which would improve the crop yield, as those areas of the field presently being under-watered
would get more water. Additionally, the improved uniformity of application would also reduce
the possibility of deep percolation of irrigation water past the root zone at the low point in the
field, where substantially more water is being emitted.
· 9.

When the hillside beneath the Harvey property failed in 2006, many of the

growers that I provide services to were negatively impacted, having no irrigation water to their
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fields for several days. Another failure of the hillside that impacts the Lower Payette Ditch
Company's main delivery canal would have similar consequences for those growers, and
inevitably, the economy of the valley.

Further your affiant sayeth naught.

Dated this

_!J__ day of June, 2010.

Jim Kla r
Clearwater Supply

SUBSCRIBED AND SWORN to before me this

4f6.

day of June, 2010.
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CERTIFICATE OF SERVICE
//.........__,._

I HEREBY CERTIFY that on this t-/ day of June, 2010, I caused to be served a true and
correct copy of the foregoing AFFIDAVIT OF Jil\1: KLAUZER by the method indicated
below, and addressed to each of the following:
Filed with the Court via Hand Delivery.
Attorneys for Defendants Harveys:
Delton L. Walker
Lary C. Walker
Walker Law Offices
232 E. Main Street
P.O. Box 828
Weiser, ID 83672

_
U.S. Mail, Postage Prepaid
_ _ U.S. Mail, Certified
X Hand Delivered
_ _ Overnight Mail
Facsimile

elley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company
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Albert P. Barker, lSB #2867
Shelley M. Davis, ISB #6788
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

pJEffi J. THOMAS
C1erlt Oistrl;t Court
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Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

LOWER PAYETTE DITCH COMPANY,
a ditch company existing under the laws of
the State ofldaho,
Plaintiff,
V.

)
)
)
)
)
)
)
)

)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)

STATE OF IDAHO
County of Ada

p

Flle~L?M '{, ,,JIJ;o

Case No. CV 2009-01803

AFFIDAVIT OF ALBERT P.
BARKER IN SUPPORT OF
MEMORANDUM IN OPPOSITION
TO MOTION FOR SUMMARY
JUDGMENT AND IN SUPPORT OF
MOTION FOR PERMANENT
INJUNCTION, OR IN THE
ALTERNATIVE, MOTION FOR
SUMMARY JUDGMENT

)
) ss.
)

ALBERT P. BARKER, being first duly sworn upon oath, deposes and says:
1. I am an attorney in the firm Barker Rosholt & Simpson LLP providing legal
representation to Plaintiff Lower Payette Ditch Company in the above captioned matter. I am

AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF MEMORANDUM IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION FOR PERMANENT
INJUNCTION, OR IN THE ALTERNATIVE, MOTION FOR SUMMARY JUDGMENT

M.

over the age of 18 and have knowledge of the documents and legal proceedings pertinent to this
matter, and I make this affidavit based upon personal knowledge.
2. On or about May 10, 2010, I had several telephone conversations with Lary C.
Walker, attorney for the Defendants Harveys. During those conversations, Mr. Walker informed
me that the Defendants had changed their irrigation practices, and were, for the 2010 irrigation
season limiting their irrigation to 12 hour sets, instead of their historical practice of 24 hour sets.
The purpose for this change was to provide better growing conditions for the crops.
3. During the course of the conversations, I inquired whether the Harveys intended to
continue to irrigate in 12 hour sets in future irrigation seasons. Mr. Walker replied that
Mr. Harvey had not decided whether to continue that practice.
4. I did not learn about the changes in the irrigation sets before May 10, 2010. I did not
learn that Harveys had replaced some of their sprinkler nozzles until Defendants supplemented
their discovery responses on May 21, 2010.

FURTHER YOUR AFFIANT SAYETH NAUGHT.
Dated this 4th day of June, 2010.
BARKER ROSHOLT & SIMPSON LLP

Albert P. Barker
Attorneys for Plaintiff Lower Payette Ditch Company

AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF MEMORANDUM IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION FOR PERMANENT
INJUNCTION, OR IN THE ALTERNATIVE, MOTION FOR SUMMARY JUDGMENT
2
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SUBSCRIBED AND SWOR.i~ to before me this '.; 71z..,-day of June, 2010.

,~Jliito:rkho e;4t;v
~---c:

Residing at:
<s1--c7..,
Commission Expires~ c.ct>:n/_, /1

(J

..;J__Of ~
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AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF MEMORANDUM IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION FOR PERMANENT
3
INJUNCTION, OR IN THE ALTERNATIVE, MOTION FOR SUMMARY ruDGMENT

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of June, 2010, I caused to be served a true and
correct copy of the foregoing AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF
MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY .ruDGMENT AND
IN SUPPORT OF MOTION FOR PERMANENT INJUNCTION, OR IN THE
ALTERNATIVE, MOTION FOR SUMMARY .ruDGMENT by the method indicated below,
and addressed to each of the following:
Filed with the Court via Hand Delivery.
Delton L. Walker
Lary C. Walker
Judson W. Tolman
S. Fred Wheeler
Walker Law Offices
232 E. Main Street
P. 0. Box 828
Weiser, ID 83672

_ _ U.S. Mail, Postage Prepaid
- -U.S. Mail, Certified
x Hand Delivered
--=-=-_ _Overnight Mail
- - - ·Facsimile

/Shelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company

AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF :MEMORANDUM IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF MOTION FOR PERMANENT
INJUNCTION, OR IN THE ALTERNATIVE, MOTION FOR SUMMARY JUDG:MENT
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Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
LOWER PAYETTE DITCH COMPANY,
)
a ditch company existing under the laws of )
the State of Idaho,
)
)
vs.
)
)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)
)

Case No. CV 2009-01803

LOWER PAYETTE DITCH COMPANY'S
MOTION TO DISMISS COUNTERCLAIM
PURSUANT TO IDAHO RULE OF CIVIL
PROCEDURE 12(b)(6)

______________

COMES NOW, Plaintiff, Lower Payette Ditch Company, by and through its attorneys of
record, Barker Rosholt and Simpson, LLP and hereby submits this MOTION TO DISMISS

COUNTERCLAIM PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 12(b)(6)
requesting that the court dismiss Harveys' Counterclaims.

Ill
Ill
Ill
Ill

LOWER PAYETTE DITCH COMPANY'S MOTION TO DISMISS COUNTERCLAIM
PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 12(b)(6)

000'756

1

The motion is based upon this motion, and the memorandum of law filed concurrently
herewith, as v,,~lJ

z3

additional evidence and argument as may be presented at the hearing.

Dated this 4th day of June, 2010.

BARKER ROSHOLT & SIMPSON LLP

//
Shelley M. Davis
Attorneys for Plaintiff Lower Payette Ditch Company

LOWER PAYETTE DITCH COMPANY'S MOTION TO DISMISS COUNTERCLAIM
PURSUANT TO IDAHO RULE OF CNIL PROCEDURE 12(b)(6)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of June, 2010, I caused to be served a true and
correct copy of the foregoing LOWER PAYETTE DITCH COMP ANY'S MOTION TO
DISMISS COUNTERCLAIM PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE
12(b)(6). by the method indicated below, a.nd addressed to each of the following:
Filed with the Court via Hand Delivery.
Attorneys for Defendant Harveys
Delton L. Walker
Lary C. Walker
Judson W. Tolman
S. Fred Wheeler
Walker Law Offices
232 E. Main Street
P. 0. Box 828
Weiser, ID 83672

_ _U.S. Mail, Postage Prepaid
_ _U.S. Mail, Certified
-X
-Hand Delivered
_ _ Overnight Mail
- -Facsimile

,( ~ 1d--)
¾M.Davis
Attorneys for Plaintiff Lower Payette Ditch Company

LO\VER PAYETTE DITCH COMP ANY'S MOTION TO DISMISS COUNTERCLAIM
PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 12(b)(6)

000'd''S8

3

Albert P. Barker, ISB #2867
Shelley M. Davis, ISB #6788
Scott A. Magnuson, ISB #7916
BARKER ROSHOLT & SIMPSON LLP
IO IO W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034

F11.fJ.u414
f
SEm. '-t.JM/7J
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Clerk District Court
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Attorneys for Plaintiff Lower Payette Ditch Company

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON
)
LOWER PAYETTE DITCH COMPANY, )
a ditch company existing under the laws of )
the State ofldaho,
)
)
Plaintiff,
)
)
vs.
)
)
ROBERT I. AND MARGARET HARVEY, )
)
Defendants.
)

Case No. CV-2009-01803
MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS
COUNTERCLAIM PURSUANT
TO IDAHO RULE OF CIVIL
PROCEDURE 12(b)(6)

COMES NOW, Plaintiff, the LOWER PAYETTE DITCH COMPANY, by and through
its attorneys of record, Barker Rosholt & Simpson, LLP, and hereby submits this
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM
PURSUANT TO IDAHO RULE OF CML PROCEDURE 12(b)(6)

J\ffiMORANDUM IN STJPPORT OF MOTION TO DISMISS COUNTERCLAIM PURSUANT
TO IDAHO RULE OF CIVIL PROCEDURE 12(b)(6)
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I.
INTRODUCTION

It is the most basic principle of a civilized society-a person's exercise of rights shall not
be injurious to others and their exercising of equal rights. Every holder of property, however
absolute and unqualified, holds it under the implied liability that his use of it may be so regulated
that it shall not be injurious to the equal enjoyment of others having an equal right to the
enjoyment of their property, and not injurious to the rights of the community.
Here, Defendants' irrigation practices are injurious and will continue to be injurious to
the Lower Payette Ditch Company and its shareholders use of their property by interfering with
the ditch. If it means that Defendants must employ different irrigation practices in order to not be
injurious-it is the court's duty to enjoin the same, as an individual's exercise of rights to use his
property is not absolute. Enjoining such injurious behavior does not require compensation.
This principal applies to drainage waters. An upper land owner cannot do anything to
augment the flow of water to the lower land owner by artificially accumulating and releasing
water to the lower property ovmer. Utter v. Gibbins, 137 Idaho 361, 366, 48 P.3d 1250, 1255
(2002). Any such artificial increase is properly enjoined and no compensation is required to be
paid to the upper land owner to achieve such an injunction. Id Thus, Defendants' artificial
irrigation practices, which increase the water in the landslide and cause damage to the ditch are
properly enjoined.
Defendants struggle mightily to cast Lower Payette Ditch Company's petition to protect
itself from further injury at Defendants' hands as an action for eminent domain, condemnation,
or as a "taking". Although Defendants do not specifically reference specific articles of the
Constitution within their counterclaim-the use of the terms "unconstitutional taking" and "just
compensation" implies they are alleging a violation of the Fifth Amendment of the U.S.
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM PURSUANT
TO IDAHO RULE OF CNIL PROCEDURE 12(b)(6)
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Constitution and violations ,~f~l:

,;1~10

State Constitution, Article I,§§ 13, 14. Tbejust

compensation clause of the Fifth Amendment (Bill of Rights) of the United States Constitution
provides that no person shall "be deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without just compensation." The Idaho
Constitution further iterates these sentiments through Articles I, §§ 13, 14. 1
What the drafters had in mind was to permit the government to take private property for
public use, i.e. land needed for a public highway, but only upon just compensation. The framers
balanced the rights of individuals with the need of the people-through government-to
undertake public works projects for public benefit. It would be difficult for a nation to grow and
function without the ability to exercise such a power to build roads, dams, parks, or other public
projects.
Lower Payette Ditch Company is a private corporation-Defendants admit this fact.
Second Amended Answer and Counterclaim, paragraph 9 of Answer, paragraph 2 of
Counterclaim. It is therefore not a state actor capable of exercising eminent domain to condemn
Defendants' property for public use, and Lower Payette Ditch Company is not asking to exercise
the power of eminent domain to "take" Defendants' property for public use. Lower Payette Ditch
Company has not taken any property, which Defendants admit. Defendants state, "Harvey's
1

The two articles are read together. Idaho Constitution, Article I, § 14 (right of eminent domain) reads: "The
necessary use of lands for the construction of reservoirs or storage basins, for the purpose of irrigation, or for rights
of way for the construction of canals, ditches, flumes or pipes, to convey water to the place of use for any useful,
beneficial or necessary purpose, or for drainage; or for the drainage of mines, or the working thereof, by means of
roads, railroads, tramways, cuts, tunnels, shafts, hoisting works, dumps, or other necessary means to their complete
development, or any other use necessary to the complete development of the material resources of the state, or the
preservation of the health of its inhabitants, is hereby declared to be a public use, and subject to the regulation and
control of the state.
Private property may be taken for public use, but not until a just compensation, to be ascertained in the
manner prescribed by law, shall be paid therefor."
Article I, § 13 includes the guarantee of due process. Defendants do not contend that the judicial procedures
involved in this proceeding violate any due process rights. They just demand compensation to stop injuring the
Lower Payette Ditch Company and its shareholders.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM PURSUANT
TO IDAHO RULE OF CNIL PROCEDURE 12(b)(6)
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Counterclaim is asserted in the event Lower Payette Ditch Company is granted the injunctive
relief sought in its Complaint. In the even Lower Payette Ditch Company's Complaint is denied
and no relief is granted to Lower Payette Ditch Company, then this Counterclaim will be moot
and Harveys agree to withdraw the same." (Emphasis added.) The court will grant, partially
grant, or deny the Injunctive Relief necessary to prevent injury to Lower Payette Ditch
Company. Defendants are not entitled to compensation if they are enjoined to prevent injury.
Moreover, even if there were some type of taking, not every injury to property by
governmental action is a 'talcing' in the constitutional sense-which means that it would not be
compensable. Omnia Commercial Co. v. United States, 261 U.S. 502, 508-510, 43 S.Ct. 437,
438, 67 L.Ed. 773; Covington v. Jefferson County, 137 Idaho 777, 781, 53 P.3d 828
(2002)(diminution in value does not constitute a taldng if some residual value remains).
Lower Payette Ditch Company is not a state actor, and there has not been a talcing as
protected under the U.S. Constitution or Idaho State Constitution. If this Court grants injunctive
relief sought by the Lower Payette Ditch Company, since it is not a state actor capable of
affecting a talcing, and since Defendants admit there is residual value after the injunction, there
can be no taking or inverse condemnation. Therefore, the court should dismiss Defendants'
counterclaim.

II.
PERTINENT FACTUAL AND PROCEDURAL HISTORY
The Lower Payette Ditch Company was formed in April 1882 for the purpose of
constructing and maintaining an irrigation ditch on the Lower Payette River. See Affidavit of
Shelley M. Davis in Support of Motion for Preliminary Injunction (hereinafter "Davis Aff." I,
Exhibit A.) Construction of the ditch was completed prior to 1890 and it has been in continuous

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM PURSUANT
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operation since that time. The ditch right is a separate property right under Idaho Law. Savage
Lateral Water Users Ass 'n v. Pulley, 125 Idaho 237,243, 869 P.2d. 554, 560 (1993).

In 1978, the Ditch Company approved the sale of shares for water rights to Jim Cahillthe Defendants' predecessor. Subsequently, in 1986, the Harveys acquired the 220 acre tract of
land from Mr. Cahill, including the associated shares. In 1988, Mr. Harvey began to notice
movement in the hillside. Davis Aff. II, Ex. B, Harvey Depo., p. 12, 1.5-1.21. All reports
suggested the irrigation practices above the hillside may have contributed to the hillside
movement-a fact the Defendants were aware of. In 2003 there was a hill slide in approximately
the same area where the Harveys' pumps are located in the Ditch Company's ditch. Davis Aff. I,
Ex. B, Ulmer Depo., p. 125, 1. 19-p. 126, 1. 18. As a result of that slide the Ditch Company
commissioned Holladay Engineering to conduct another investigation and provide the Ditch
Company with potential options to make the ditch more secure from the unstable hillside. Id., p.
126, 1. 8-p. 133, 1. 12. That report stated in relevant part, "irrigation infiltration from the top of
the hill can, and likely may be, permeating the entire failure system by artificially induced
groundwater migration. Due to the direction of the source, the mechanism would first permeate
and migrate along the main slip surface and saturate the slide mass from above. With subsurface
saturation dramatically increasing pore pressure, failure would virtually be assured in an old
inactive slide." Davis Aff. I, Ex. H, Lower Payette Ditch Company, Summary of Site Visit
December 19, 2003, published January 16, 2004. Mr. Harvey acknowledged he received and
read this report. Davis Aff. I, Ex. F, also see Davis Aff. I, Ex. I, Harvey Depo., p. 73, 11. 2-25.
The hillside catastrophically failed on July 5, 2006, causing significant damage to

Mr. Knudson's property and wiping out the Ditch Company's ditch. Davis Aff. I, Ex. W,

:MEMORANDUM IN SUPPORT OF MOTION TO DISMISS COUNTERCLAIM PlJRSUANT
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Governor's Disaster Proclamation. Mr. Knudson filed suit against the Ditch Company and the
Harvey's in Washington County.
The Lower Payette Ditch Company engaged Holladay Engineering Company and
Dr. Stanley Miller to study the slide area after the July 2006 failure. Holladay Engineering and
Dr. Miller produced a report at the conclusion of their initial investigation during the Knudson
litigation. Davis Aff. I, Ex. 0, Report of the Collaborative Geotechnical Investigation Landslide
Complex at Buttermilk Slough No. I, Feb. 2008. The study involved drilling eight boring holes
into the active slide area and recording the results of moisture content tests conducted on soils
collected from the boring holes. Id., at p. 5-6. Based on the results of these tests, and other
investigations of the hillside discussed in the report, Holladay and Dr. Miller were able to create
a geologic conceptual model predicting the stability of the slope and to compute the Factor of
Safety of the hillside. Id., at p. 10-12. Based on their investigations and modeling efforts,
Holladay and Miller opined "that any natural or artificial events that add significant amounts of
groundwater to the system above the level of the canal likely will trigger accelerated movements
and potentially catastrophic landslides." Id., at p. 15. Holladay and Miller advised that "the best
alternative for minimizing future slope movements is to minimize the amount of surface water
available to recharge the groundwater system. This will involve diverting surface runoff away
from the slide mass and eliminating excess irrigation water (that is, the water not evaporated or
used by crops and which infiltrates into the groundwater system) applied to croplands
immediately east of the active slide area." Id. at p. 15-16.
After the Knudson action was completed, because of the continuing threat that the hillside
poses to the Ditch Company's ditch, Lower Payette Ditch Company has continued to employ
Holladay Engineering to monitor movement in the hillside. The hillside continues to move.
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Davis Aff. II, Ex.: .. ,,. rt::. ·h.e\·:

~

irct.::cbnical Report, p.5. The February :009 results

indicate that the h11isict conti.1 -1es to ,Love at about the same pace as it has since movement
1

began to be monitored following the catastrophic collapse in 2006. Id. Any addition of water to
the Harvey property on top of the bluff increases the already imminent danger of additional
catastrophic failure in the hillside. Affidavit of Dr. Stanley Miller in Support of Motion for
Preliminary Injunction, (hereinafter "Miller Aff.").
On February 27, 2009, the Lower Payette Ditch Company filed a complaint against
Defendants requesting a declaratory judgment and pennanent injunction prohibiting Harvey from
irrigating approximately 220 acres of their land on top of the bluff On March 27, 2009, the
Ditch Company filed a Motion for Preliminary Injunction that was heard on May 27, and granted
in June 4, 2009. On July 15, 2009, the Court entered a further Order Clarifying Order Granting
Plaintiffs' Motion for Preliminary Injunction.
On April 20, 2010, after the Court vacated the trial set for February 16, 2010, the court
entered a Clarification Memorandum and Order including a scheduling order regarding pretrial
motions and the deadline for the filing of amended pleadings-May 3, 2010. On May 3, 2010,
Defendants served their Amended Answer and Counterclaim. The parties filed a stipulation
extending Lower Payette Ditch Company's time to amend their complaint and answer the
counterclaim to May 10, 2010. Lower Payette Ditch Company complied with this deadline and
filed an amended complaint which clearly pleaded a cause of action in nuisance. On May 17,
2010, Defendants filed their Second Amended Answer and Counterclaim. Therein, Defendants
amended and added an entirely new count to their counterclaim, so in essence it is their "Second
Amended Answer and Amended Counterclaim". This latest amended counterclaim was not filed
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until May 17, 2010, was not subject to any stipulation, and was untimely pursuant to the Court's
April 20, 2010 order.
Defendants' latest counterclaim, which added for the first time a second cause of action,
should be dismissed for lack of timeliness.Adams v. Reed, 138 Idaho 36, 57 P.3d 505 (Ct. App.
2002) (the trial court possesses the authority to sanction parties, including dismissal of the action,
for failure to comply with pretrial orders. I.R.C.P. §§ 16(i), 26(e)(4), 37(b), and 37(b)(C)).

III.
STANDARD OF REVIEW

A Rule 12(b )(6) motion to dismiss for failure to state a claim is viewed the same as a
motion for summary judgment. Gallagherv. State, 141 Idaho 665,667, 115 P.3d 756, 758
(2005). The court will view all facts "in favor of the non-moving party [and] ask whether a
claim for relief has been stated." Id. "The issue is not whether the plaintiff will ultimately
prevail, but whether the party is 'entitled to offer evidence to support the claims."' Bradbury v.

Idaho Judicial Council, 136 [daho 63, 67, 28 P.3d 1006, 1010 (2001).
The determination of whether or not there was a taking is a matter of law to be resolved
by the trial court; the trial court should also determine the nature of the property interest so taken.

Moon v. North Idaho Farmers Ass'n, 140 Idaho 536, 542, 96 P.3d 637,641 (2004).
IV.
ARGUMENT

Based upon Defendants' attempt to make this a takings case when it is clear that it is not,
it may be helpful to briefly overview the takings clause of the 5th Amendment in light of how it
has developed, and been applied to the federal government, and state government.

In Barron v. City of Baltimore, 32 U.S. 243 (1833), the Court addressed the impact of the
United States Constitution as applicable to states' actions of condemnation and held that the Fifth
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Amendment limitations did not apply to state actions. As originally \Vritten-the Bill of Rights
provisions, including the Fifth Amendment, were only a restriction against the federal
government's powers. Id. However, subsequently through the 14th Amendment, the Court has
applied many of the United States Constitution's restrictions to the States.
The Due Process clause of the Fourteenth Amendment has been used to apply most of the
Bill of Rights to the states, including the "taking" clause of the Fifth Amendment. As held in

Gitlow v. People of the State o/New York, 268 U.S. 652, 666 45 S.Ct 625,630 (1925),
fundamental personal rights and liberties found in the U.S. Constitution are protected by the due
process clause of the fourteenth amendment from impairment by the States. The Fifth
Amendment is likewise made applicable to state actors through the Fourteenth Amendment.

Texaco, Inc. v. Short, 454 U.S. 516, 523 n.11, 102 S.Ct. 781, 788 n.11 (1982). Idaho's
Constitution (Article I §§ 13, 14) contains both due process and just compensation provisions,
which constrains state actors and which prohibits taking for "public use" without just
compensation. Beckstead v. Price, 146 Idaho 57, 68, 190 P.3d 876, 887 (2008).

A. LOWER PAYETTE DITCH COMPANY IS NOT A ST ATE {OR QUASI-STATE)
ACTOR, DOES NOT FALL WITHIN THE PURVIEW OF THE U.S. AND IDAHO
STATE CONSTITUTIONS AND THEREFORE CANNOT EFFECT A "TAKINGS".
When a person is alleging that an action is unconstitutional or a violation of certain
constitutional rights, generally, a state actor or state action is involved. The Lower Payette Ditch
Company is a private, non-profit ditch company and is not a state actor under any definition of
the term. A state actor is a term used to describe a person who is acting on behalf of a
governmental body, and is therefore subject to regulation and limitation under the U.S. Bill of
Rights, including the Fifth and Fourteenth Amendments, which prohibit the federal and state
governments from violating enumerated rights and freedoms.
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The Idaho Supreme Court recently explained th.is fundamental tenent of law in Black
Diamond Alliance, LLC. v. Kimball, 2010 Opinion No. 35 (March 25. 2010), stating, "due
process requirements pertain when there is a state actor." In the absence of a state actor there can
be no due process violation of the constitution. See also Boise Tower Associates, LLC. v.
Hogland, 147 Idaho 774,780,215 P.3d 494,500 (2009)(violation of constitutional rights by a
person acting under color of state law).
The Lower Payette Ditch Company is a private non-profit company formed in 1882 for
the purpose of constructing ditches and delivering irrigation water to the shareholders. Harvey, a
shareholder, admits this fact in his Answer and Second Amended Answer, paragraph 9 and
Counterclaim paragraph 2. Lower Payette Ditch Company is not a state actor, and it is not an
irrigation district under the Idaho Code, which classifies irrigation districts as political
subdivisions of the state. Tue Aberdeen-Springfield Canal Company is an operating company,
just as is the Lower Payette Ditch Company; which is to say that they are not an irrigation
district, state actor, or political subdivision of the state. In Aberdeen-Springfield Canal Co. v.
Peiper, 133 Idaho 82, 92-93, 982 P.2d 917, 927-928 (1999), the Court iterated that while it is
"similar to an irrigation district in some respects, they are materially different in their
organization and regulation." Id. The Court further emphasized:
Section 6-902(2) of the Idaho Code classifies irrigation districts as political
subdivisions of the state, which are inherently state actors .... Operating companies
like ASCC, however, are privately owned corporations, and as such act under
color of state law only where there is significant state involvement in the action.

Id. Consequently, Peiper's counterclaim alleging a due process violation was dismissed for
failure to state a claim. There has been no state involvement in this action undertaken by the
Ditch Company to protect its ditch. Peiper, Black Diamond, and Boise Tower all make clear that
going to court to enforce one's rights is not state action by the party to the lawsuit.
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Ditch Company cannot exercise

eminent domain, condemnation, or a taking as regulated under the U.S. Constitution and Idaho
State Constitution-which mea_ns that Defendants' counterclaim must be dismissed.2

B. DEFENDANTS' COUNTERCLAIM COLLIDES WITH THE BASIC
CONCEPT THAT A PERSON CANNOT EXERCISE THEIR RIGHTS TO
USE THEIR PROPERTY TO INJURE OTHERS.
Historically, a consequence of the right to hold property has been a duty to refrain from
using it in a manner that would cause harm or injury to neighboring landowners or the general
public. Defendants assert otherwise, arguing that they have their property right and have the right
to exercise their property right it in any manner they see fit, regardless of consequence to anyone
else. However, because the use of land invariably affects neighbors and the community health
and welfare, absolute use has never been considered a protected property right. Even in terms of
the police powers or the state's.ability to regulate behavior and enforce the order of society
Defendants' arguments clearly fail. The state ultimately has the ability to regulate behavior and
enforce order accordingly-which means enjoining the use or rights of a person if the exercise of
it is causing harm. Sifers v. Johnson, 7 Idaho 798, 801, 65 P. 709, 712 (1901). "The protection of
health, prevention and suppression of nuisances, controlling the conduct of business which is
harmful and subsequently affects others, the preservation of the public peace, and protection of
the public welfare are legitimate concerns calling for the exercise of the power of the state, either
through regulation or enforcement of that regulation." Id When Defendants exercise their rights
in a manner that injures Plaintiff and others, society, through the courts, has the ability to
regulate the exercise of Defendants' right to the use of the property so as not to injure others-

2

See fn 1 to Lower Payette Ditch Company's Memorandum in Opposition to Motion for Summary Judgment which
explains the limited circumstances (not involved here) when private parties may exercise eminent domain rights.
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and Defendant is the one responsible for bearing the cost of making sure he does not injure
others in his exercising of the right to the use of his property.
This principle is exemplified in numerous decisions of the Idaho and U.S. Supreme
Courts. In Sifers v. Johnson, 7 Idaho 798, 65 P. 709 (1901), citing Commonwealth v. Alger, 7
Cush. 53, the court stated:
We think it is a settled principle, growing out of the nature of well-ordered
civil society, that every holder of property, however absolute and
unqualified may be his title, holds it under the implied liability that his use
of it shall not be injurious to the equal enjoyment of others having an
equal right to the enjoyment of their property, nor injurious to the equal
enjoyment of other having an equal rights of the community .... Rights of
property, like all other social and conventional rights, are subject to such
reasonable limitations in their enjoyment as shall prevent them from being
injurious, and to such reasonable restraints and regulations established by
law as the legislature, under the governing and controlling power vested in
them by the constitution, may think necessary and expedient.
Sifers v. Johnson, 7 Idaho 798, 801, 65 P. 709, 712 (1901); See also St. Louis & S.F.R. Co. v.
Mathews, 165 U.S. 1, 23, 17 S.Ct. 243,251 (1897),

Here the legislature has expressly concluded that interference with an irrigation canal is a
nuisance, Idaho Code§ 52-101, and that a nuisance may be abated or enjoined. Idaho Code
§ 52-111. Defendants' counterclaim confuses the issue, contending that they have an absolute
right to exercise their property rights in such a manner as to be injurious to others, and when
limited in any fashion whatsoever, to have a constitutional right to be compensated for any such
limits.
Property rights are not absolute, and they may have to further yield to common-law or
legislative demands. Sifers v. Johnson, supra; see also lllinois Migrant Council v. Campbell
Soup Co., 574 F.2d 374 (7th Cir. 1978). Lower Payette Ditch Company is not asking to take

Defendants' rights for public use. Lower Payette Ditch Company only asks that Defendants to
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stop using their property in an wu-easonable manm

•.·;mch has already caused damage and will

lead to future damages. If Defendants have to change irrigation practices, or even stop irrigation
completely to cease their injurious behavior, they are not entitled to compensation as they have
no right to exercise their property rights to damage others in the first place. Utter v. Gibbins, 137
Idaho 361,366, 148 P.3d 1250, 1255 (2002) (enjoining upper landowner from releasing water
onto lower land ov-mer property without compensation).
If the Ditch Company demonstrates that Harveys' irrigation is causing damage and
should be enjoined ( see Idaho Code § 55-111 ), and the Court enters an Order enjoining the
Harveys from irrigating the property, either fully or partially, no taking will have occurred. They
cannot use their property to create a nuisance, and they are not entitled to be paid to abate their
nuisance. A nuisance is defined by Idaho Code§ 52-101 as "[a]nything that is ... an obstruction
to the free use of property, so as to interfere with the comfortable enjoyment oflife or property,
or unlawfully obstructs the free passage or use, in the customary manner, of any navigable lake,
or river, stream, canal, or basin, .. .is a nuisance." Id., (emphasis added.) An action for an
injunction to prevent one private party from obstructing Lower Payette Ditch Company's canal is
an abatement of a nuisance and does not constitute a taking or an actionable claim warranting
inverse condemnation.
C. DEFENDANTS CAN NOT ASSERT A COUNTERCLAIM FOR "TAKING"
OF PROPERTY RIGHTS BECAUSE THEY DO NOT ALLEGE AND
CANNOT PROVE THAT AN INJUNCTION WOULD RESULT IN THEIR
PROPERTY HAVING NO RESIDUAL VALUE.

Defendants' counterclaim, first cause of action, asserts that the requested injunctive relief
constitutes a "takings". See paragraph 12-15 of Amended Counterclaim. The theory behind this
"takings" claim is that their property value is diminished by the difference between the land as
irrigated and without irrigation. See Amended Answer and Counterclaim. Indeed this Court's
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Clarification Order recognizes that this is Harvey's theory. Clarification Order p.9. Under those
circumstances, Defendants have failed to state a claim for a "taking".
fa Covington v. Jefferson County, 137 ldaho 777, 53 P.3d 828 (2002), the Idaho

Supreme Court held that the claimants failed to state a cause of action for a taking or inverse
condemnation when they asserted that the County's action in operating a gravel pit on adjacent
land diminished the value of their land. Id. at 137 Idaho at 781-82. Because the claimants could
not show that the County's operation resulted in their land having no value, they failed to
properly allege a takings. Id at 782 Accord; A.loon v. North Idaho Farmers Ass'n, 140 Idaho 536,
541-2, 96 P.3d 637, 640-1 (2004). Here, Defendants counterclaim does not allege that they have
lost (or will lose) all use of this property, if the Court grants the requested relief. See Davis Aff.
II, Ex. G, p.44, 11. 10-15. Hence, under Covington and Moon, there can be no condemnation or
takings claim as a matter of law.
D. DEFENDANTS' AMENDED COUNTERCLAIM SHOULD BE DISMISSED
BECAUSE IT IS UNTIMELY.
Defendants' Second Cause of Action alleging a violation ofidaho Code§ 42-914 should
be dismissed because this count was not a timely counterclaim pursuant to the Order of the court.
On April 20, 2010, the court entered a Clarification Memorandum and Order stating, "[a]ny
amended pleadings must be filed on or before May 3, 2010." Defendants filed amended
pleadings alleging a counterclaim asserting from the first claim a "taking" cause of action May 3,
2010. The parties filed a stipulation allowing Lower Payette Ditch Company to amend their
complaint and file an answer to the counterclaim on or prior to May 10, 2010. Thereafter,
without stipulation of the parties or leave of the court, Defendants filed a Second Amended
Answer and Counterclaim on May 17, 2010. In the pleading, Defendants allege a new "Amended
Counterclaim" after the amended pleadings deadline. This untimely counterclaim, raising for the
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first time a statutory claim should be stricken. Adams v. Reed, 138 Idaho 36, 57 P.3d 505 (Ct.
App. 2002).

E. DEFENDANTS HAVE FAILED TO STATE A CLAIM FOR VIOLATION
OF IDAHO CODE § 42-914
Even if the court allows the amended counterclaim over its untimeliness, the court should
dismiss it for failure to state a claim. Defendants' argument, in a nutshell, is that the Defendants'
shares and use of water fall within the purview of Idaho Code § 42-914 as an "exclusive
dedication" and that "LPDC has violated Idaho Code § 42-914 by depriving Harveys of using
waters that have been dedicated for agricultural use upon the Property and Lower Payette Ditch
Company is liable for all damages to Harveys caused by such violation." See Second Amended

Answer and Counterclaim, pgs. 8, 9, paragraphs 16-20. Defendants' theory of the case rests on
the mistaken idea that no limits whatsoever can be placed on their use of water once it has been
applied to the land. Defendants simply misunderstan.d Idaho water law.
Idaho Code § 42-914 indeed recognizes that once an irrigation entity delivers water to a
particular parcel of land, then that land owner is entitled to have water delivered to the land
thereafter. The statute further requires that the patron must make regular payments, and here
there is no dispute that Defendants have paid their assessment. The statute also expressly
conditions the ditch company's duty to deliver on equitable "terms and conditions."
Early Idaho case law has fleshed out the meaning of this provision. The seminal case is

Wilterding v. Green, 4 Idaho 773, 45 P. 134 (1896). There the Supreme Court held that the courts
are vested with jurisdiction to determine what are "reasonable" terms for use of the water. The
court held that the water users have a right to the use of such waters, under such reasonable rules
and regulations, and upon such payments, as may be prescribed by the owner of the water right.
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4 ldaho at 780. There the Court held it was for the district court to determine whether requiring
purchase of a perpetual right as a condition of use was a reasonable requirement.
In Farmers' Co-op Ditch Co. v. Riverside Irrigation Dist., 14 Idaho 450, 94 P. 761
(1908), the Court reaffirmed the holding of Wilterding that the right to use water is subject to
payments of annual rentals and compliance with the lawful requirements as to the conditions of
use. In Gasser v. Garden Water Co., 81 Idaho 421, 346 P.2d 592 (1959), the Court held that a
mutual irrigation company acted within its authority to deny the use of the canal to deliver water
in winter months, when the company determined that doing so was necessary to protect the canal
and the best interests of the stock holders. The Court stated:
Respondent, as a mutual irrigation corporation, has the right to make
reasonable rules and regulations governing the use of its system and the
distribution of water to its shareholders.

Id. 81 Idaho at 426.
Here the Lower Payette Ditch Company has determined, in order to protect its
main ditch and the rights of the downstream shareholders to receive water, that irrigation
should not take place or have reasonable conditions placed on that use, on top of a
landslide that has destroyed the main ditch once before, leading the Governor to declare a
disaster in this county. Davis Aff. I, Ex. W.
This Court has the jurisdiction to determine whether this is a reasonable exercise
of Lower Payette Ditch Company's authority to protect its ditch and shareholders,
according to Wilterding, supra. If the Court determines that this is a reasonable exercise
of authority, then there can be no violation of Idaho Code § 42-914 and no ''taking" of
any right protected by Idaho Code§ 42-914. If the Court determines that the condition is
not reasonable then it will not be enforced and no "damages" or "taking" will have
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occurred as Harvey's Counterclaim concludes. Consequently, Defendants' counterclaim
seeking damages fails to state a claim on which relief can be granted.

V.
CONCLUSION

Based upon the foregoing, Plaintiff respectfully requests that this court dismiss
Defendants' Counterclaim in accordance with Idaho Rule of Civil Procedure 12(b )(6) for failure
to state a claim upon which relief can be granted.
Dated this 4th day of June, 2010.
BARKER ROSHOLT & SIMPSON LLP

yM. Davis
Attorneys for Plaintiff!Counterdefendant Lower Payette Ditch
Company
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I HEREBY CERTIFY that on this 4th day of June, 2010, I caused to be served a true and
correct copy of the foregoing MEMORANDUM IN SUPPORT OF MOTION TO DISMISS
COUNTERCLAIM PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 12(b)(6) by
the method indicated below, and addressed to each of the following:
Filed with the Court via HAND DELIVERY.
Attorneys for Defendant Harveys
Delton L. Walker
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